
98

98 OPINIONS OF THE ATTORNEY GENERAL 

It is, therefore, my opinion that the Board of County Commis
sioners is without authority to permit the Sheriff to occupy a part of 
the county jail as his residence, rent free, and is without authority to 
furnish light, fuel or wa~er for the Sheriff, free of charge. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

County Commissioners-State Highway Commission
Highways-Projects-Federal Aid Projects. 

County Commissioners have no authority to divide a 
single project into two or more projects so that each will be 
below the cost of $10,000. 

Geo. w. Lanstrum, Esq., 
State Highway Commissioner, 
Helena, Montana. 

My dear Mr. Lanstrum: 

You have submitted to this office for my opinion the following 
proposition: 

"We have under consideration for construction with fed
eral aid a project in Gallatin county, called Federal Aid 
Project No. 203, the total estimated cost of which is about 
$41,000, excluding bridges, the federal aid being $21,000 and 
the county's share of the estimated cost $20,000. On account 
of the provision in the Constitution which prohibits the 
County Commissioners from expending an amount in excess 
of $10,000 for a single purpose, the County Commissioners 
propose to divide this project into two sections in such a 
way that a maximum of $10,000 of the county money will be 
sufficient to construct each section. It is proposed to con
struct Section A of this project using $10,000 of county 
money this year, and to construct Section B using another 
$10,000 of county funds next year, or possibly two or three 
years later. 

"Please advise if in your opinion the expenditure of 
$10,000 of county funds on each of two adjacent sections of 
a highway in different years is legal under the provision of 
the Constitution above named." 

The constitutional provision to which you refer is found in Sec
tion 5 of Article XIII, and is as follows: 

"No county shall 'incur any indebtedness or liability for 
any single purpose to an amount exceeding ten thousand 
dollars ($10,000) without the approval of a majority of the 
electors thereof, voting at an election ·0 be provided by law." 
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This provision, particularly in connection with the construction 
of highways by counties, has been the subject of a number of deci
sions by the Attorney General (8 Op. Atty. Gen., pages 111, 279, 297 
and 391). 

In 8 Op. Atty Gen., page 391, which involved a proposition to 
create two separate projects, leav1ng an interval of space between 
the two, each costing less than $10,000, but the cost of both being 
in excess of that amount, it was said: 

"With reference to dividing the proposed highway into 
separate projects, leaving an interval of space between each
project the cost of each project being less than $10,000, would 
be doing indirec'.Jy just what the Board of County Commis
sioners is prohibited from doing directly. This whole high
way must be treated and considered as one highway, and it 
cannot be ,othe,rwise treated or considered by attempting to 
divide it 'into several parts leaving an interval between each 
part. The Constitution prohibEs the incurring of a liability 
or indebtedness for a single pUrpose in excess of $10,000, 
without the approval of the electors being first obtained, and 
you cannot nullify the effect of this provision by attempting 
to divide a single pur'Pose in'o several distinct purposes, when 
in fact it is but a single purpose." 

The forego'ing is particularly applicable to the proposition which 
you submit. The work is to be done on one highway; in fact all of 
the highway on which work is to be done is included in the one 
project, but in order to avoid running counter to the cons:itutional 
provision it is proposed to divide the project into two sections, doing 
the work on one section this year and the work on the other section 
in a following year, so that when the work in both sections is com
pleted the whole project will have been completed. As was said in 
the opinion quoted, "you cannot nullify the effect of this provision 
by attempting to divide a single purpose into several distinct pur
poses, when in fact'it is but a s'ingle purpose." 

The fact that the work is not all to be done in one year, or to be 
paid for in one year, does not help the situation any. In the case of 
Jenkins v. Newman, 39 Mont. 77, 101 Pac. 625, our supreme court 
held that the approaches to a bridge are a part of the bridge. Sup
pose that a bridge, with its approaches, will cost $11,000, the ap
proaches costing $2,000 and the remainder of the bridge $9,000, and 
it should be proposed to construct this year the main part of the 
bridge, and next year the ap'proaches, is there any question that this 
would be a clear and direct violation of the constitutional provision? 
The situation can be no different with reference to the construction 
or improvement of a highway when it is attempted to place the part 
to be constructed or improved in one project, dividing it into two 
sections and doing the work in one section one year and that in 
another section in another year. 
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It is, therefore, my opinion that to divide the project into two 
sections, doing the work in one section in one year, and that in the 
other section in a following year, the total cost exceeding $10,000, 
as is proposed to be done by the County Commissioners of Gallatin 
county, will be a violation of Section 5 of Article XIII of the Con
stitution. 

I do not believe, however, that there could be any objection if a 
project should be formed this year to include a portion of the high
way, the cost not to exceed $10,000, and the forming of another sep
arate and distinct project next year, or in any following year, to in
clude another portion of the highway, even though it should adjoin 
the portion of the highway included in this year's project. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

Automobile Dealer-Automobiles--License. 

A person demonstrating his own automobile and filling 
orders from and through a licensed dealer in another city 
is not required to take out a dealer's license. 

A. o. Torrison, Esq., 
County Attorney, 
Cut Bank, Montana. 

My dear Mr. Torrison: 

You have requested my opinion as to whether a person should 
pay a motor vehicle dealer's license fee of $75.00 under the following 
statement of facts: 

"A person purchased of Wellens Motors of Great Falls 
a Star touring car, buying same, part cash, and balance in 
90 days. Mr. Wellens has agreed to pay the purchaser com
missions on any sales he can make, delivery to be made from 
his Great Falls stock, retail sales orders to be signed by buy
ers, said sales orders being to Wellens Motors, and when sale 
is made, conditional sales contract is also to Wellens Motors, 
they handling all paper, financing the deals through the usual 
channels, and remitting commission on receipt of initial cash 
payment." 

The term "dealer" is defined by Section 1763, Revised Codes of 
1921, to include "every person who is engaged in the business of 
buying, selling, or exchanging motor vehicles in this state, whether 
at an established place of business or otherwise, but shall not include 
agents or salesmen of manufacturers or distributors selling motor 
vehicles to or establishing selling or distributing agencies therefor 
with dealers registered in this state, or salesmen, mechanics, or dem
onstrawrs regularly employed by registered dealers in this state." 
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