
65

OPINIONS OF THE ATTORNEY GENERAL 

L. Q. Skelton, Esq., 
Super'intendent of Banks, 
Helena, Montana. 

My dear Mr. S'kelton:-
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You have submitted to this office for my opinion the following 
questions: 

"1. May the provIsIOns of Section 6109d be invoked after 
the bank is in the hands of the department and before ap­
pointment of receiver, for the purpose of reinstating to sol­
vency? 

"2. May the provisions of Section 6109d be invoked after 
the bank is in the hands of a receiver?" 

Answering your first question, I know of no reason why the pro­
visions of Section 6109d may not be 'invoked during the time a bank 
is in the hands of the department and before appointment of a re­
ceiver. During such time the bank is in the hands of the department 
because, while there may be some impairment of capital or evidence 
of 'insolvency, it has not yet been determined that the capital is so 
impaired or that the insolvency exists to such an extent that it is 
necessary for a receiver to be appointed, and the impairment may be 
made good or the bank restored to solvency in the manner provided 
by Section 6109d. Your first question is, therefore, answered ln the 
affirmative. 

Under Section 6079 a receiver can be appointed only when the 
Governor shall determine, from the statement of the Superintendent 
of Banks, that it is necessary for the appointment of such receiver. 
ImmediateJy upon the appo'intment of a receiver the bank passes from 
the control of the department to that of the court, the receiver act­
ing, not as an officer of the department, but as an officer of the court, 
and the department has no control or authority whatever over the 
receiver or over the affairs or business of the bank, other than to 
require the reports to be made in the same manne-r as solvent banks 
are required to ma&:e reports. It is, therefore, my opinion that the 
provisions of Section 6109d may not be invoked after the bank is in 
the hands of a receiver. 

Very truly yours, 

tor. 

WELLINGTON D. RANKIN, 
Atto,rney General. 

State Funds-Counties-State Warrants-State Audi-

Sections 192 to 197, Revised Codes of 1921, construed 
as requiring the distribution to the several counties of the 
various funds referred to in the opinion, and the State Audi~ 
tor should draJW his warrant against. the specific fund to be 
distributed. 
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66 OPINIONS OF THE ATTORNEY GENERAL 

Geo. P. Porter, Esq., 
State Auditor, 
Helena, Montana. 

l\Iy dear Mr. Porter: 

You have requested my opllllOn as to whether the provisions of 
Chapter 112, Laws of 1921, cover the distribution to the several coun­
ties of the state of Montana of the Gasoline License Tax Fund, Com­
mon School Interest and Income Fund, Forest Reserve Fund, Inheri­
tance Taxes, money received by the Real Estate Department of the 
Auditor's office, and as to whether warrants should be drawn to the 
respective counties by the State Auditor. 

Chap~er 112, above referred to, is Sections 192 to 197, inclusive, 
R. C. M. 1921. 

Section 2394, R. C. M. 1921, requires the State Treasurer to appor­
tion and distribute to the several counties the moneys in the "gaso­
line Iicense tax fund," while Section 4061 provides for the distribution 
of real estate license fund and fines, by the State Treasurer. 

Section 175 provides for the division and distribution of the For­
est Reserve Fund by the State Treasurer, while Section 194 perpetu­
ally appropriates the following funds: 

1. The income from all permanent funds and endowments, and 
from all land grants as provIded by law; 

2. All fees and earnings of each and eve,ry of such state institu­
tions, from whatsoever source they may be derived; 

3. All such contributions as may be derived from public or pri­
vate bounty. 

This section further provides that all fee..s and earnings of each 
and every of such state institutions, from whatsoever source they 
may be derived, o~her than as hereinbefore specified in Subdivisions 
1, 2, and 3, shall be deposited by the State Treasurer to the credit of 
the general fund. The Auditor is required to keep separate accounts 
with each of these funds and show the receipts and disbursements 
therefrom. 

Subdivision 17 of Section 151, R. C. M. 1921, makes it the duty of 
the Auditor to draw warrants on the State Treasurer for the payment 
of moneys directed by law to be paid out of the treasury, while Sec­
tion 193, R. C. M. 1921, provides in part that no moneys received by 
the State Treasurer shall be paid out by him except upon state war­
rants 'issued by the State Auditor. 

It is, therefore, my opinion that all of the foregoing funds are 
distributed or paid out by direction of law and that the Auditor should 
draw his warrant in each case on the specific fund to be distributed 
or paId out. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 




