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laws. In the case before us, the funds must be considered in 
esse for the payment of the treasury notes, provision having 
been made for their levy and collection. The state, in con
ducting its business by such methods, is in no different posi
tion than the merchant doing business on an assured credit 
basis in anticipation of accounts due being paid to him at 
stated intervals. Revenue for which provision is already 
made may constructively be considered as cash on hand. (25 
R. C. L., Sec. 30.) Clearly, the character of debts prohibited 
by the Constitution in excess of $100,000 without majority ap
proval of the, people at a general election are such as pass 
the limit of available cash on hand and revenue for which 
adequate provision has been made by law for the two-year 
period intervening between regular sessions of the, Legislative 
Assembly." 

It is, therefore, my OpInIOn that issuing warrants for current ex
penses of schools, where the payment has beoen provided for by spe
cial levy authorized by a vote of the taxpaying freeholders of the 
school district and properly certified to the Board of County Com
missioners, is not the creation of an indebtedness within the meaning 
of Section 6 of Article XIII of the Constitution where the warrants 
are not issued in excess of revenues actually provided for. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

State Lands-Mortgage Foreclosures. 

Chapter 94, Laws of 1923, construed as authorizing the 
sale of lands acquired by the state under mortgage fore
closure proceedings, and the Act is held to be ('.()nstitutional. 

H. V. Bailey, Esq., 
Register State Lands, 
He,lena, Montana. 

My dear Mr. Bailey: 

You have requested my oplllIOn as to the constitutionality of 
Chapter 94 of the Laws of 1923, which amends Section 1938, Revised 
Codes of Montana, 1921. 

Section 2 of this Act amends Section 1938 by adding thereto a 
provision permitting the sale of lands, acquired by the state under 
mortgage foreclosure proceedings, to the original mortgagor of said 
lands, his heirs, legatees, or other interested persons of record, under 
certain conditions and upon certain te,rms. Under the provisions of 
Section 1938, as thus amended, the mortgagor, his heirs, legatees or 
any other interested person of record, at any time before the expira
tion of ninety days after the time for redemption has expired, may 
apply to the State Board of Land Commissione.rs to repurchase the 
land, and such application shall be given precedence over any other 
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application to purchase such land. The applicant must pay for such 
land the full amount paid by the state on the sale under the fore
closure proceedings, together with interest thereon at the legal rate, 
fifteen per cent of such amount being paid when such application is 
accepted, and the remainder being paid 'on the amortization plan dur
ing a period of not to exceed thirty-five years, with inter·est at 50/0 
per annum. When the application is accepted and the fifteen per 
cent is paid, a certificate of purchase is issued the applicant, and 
when all payments have been mad'e he receives a deed from the state. 

I presume your question regarding the constitutionality of the Act 
is prompted by the provisions of the Enabling Act, and of our Con
stitution, which contain certain limitations and restrictions on the 
method and manner of disposal of the lands granted to the state on 
its admission to statehood, and the price at which such lands may 
be sold. Such provisions, however, have no application to lands other 
than those granted by the Enabling Act, and as the lands to which 
the bill in question applies are not derived by the state by way of any 
grant contained in the Enabling Act, but are derived by thel state 
from a source altogether different, none of the provisions of the En
abling Act or of the Constitution with reference to granted land have 
any application whatever to the lands acquired under these mortgage 
foreclosures. As to these lands the Legislature has full power and 
authority to prescribe the manner and method by whicn they shall be 
sold, and this the Legislature has done by the Act 'in question. 

It is, therefore, my opinion that Chapter 94 of the Laws of 1923 
is in all. respects constitutional. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

Schools-' School Trustees-Joint School Districts. 

Section 1037, Revised Codes of 1921, construed as not 
requiring Boards of Trustees to concur in the recommenda
tions of the County SuperintendeIllts for the discontinuance 
of a joint district, provided the recommendations of the 
County Superintendents are concurred in by the Board of 
County Commissioners. 

Raymond Shelden, Esq., 
County Attorney, 
Ekalaka, Montana. 

My dear Mr. Shelden: 
You have asked whe1ther, under Section 1037, R. C. M. 1921, it is 

necessary for the School Trustees in a joint school district to vote 
on the matter of discontinuing the joint district, or whether it may be 
discontinued by the concurrent action on the part of the County Su
perintendents of both counties affected and the Boards of County Com
missioners of the respective counties. 
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