
341

OPINIONS OF THE ATTORNEY GENERAL 

R. V. Bottomly, Esq., 
County Attorney, 
Chinook, Montana. 

My dear 'Mr. Bottomly:' 

341 

You have requested my opinion as to whether a mortgagee who 
has foreclosed his mortgage and desires to redeem the land from tax 
liens must pay a hail insurance tax levied on the land,s subsequent to 
the giving of the mortgage. 

In two previous opinions rendered by this office it has been held 
that hail insurance assessments, although denominated by the statute 
a "tax," are not in the proper sense of the word taxes and, do not 
take precedence over other liens exi:sting at the time of their creation. 

In an opinion rendered on June 21, 1923, to Mr. R. M. Hattersley, 
Deputy County Attorney of Pondera county, it was further held that 
the question as to whether a mortgagee, is required to pay these hail 
insurance taxes in order to redeem the land depends upon whether 
the mortgage was prior in time to the levy of the hail insurance tax. 

It is, therefore, my opinion that in the case cited in your letter 
the mortgagee should ,be permitted to redeem without paying the hail 
insurance tax, it appearing that his mortgage was prior in time to 
the levy of the tax. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

Commitment - District Court - Children - Orphans -
Adoption-State Orphans' Home. 

The court has not exceeded its jurisdiction in commit
ting children to the Orphans' Home "until further order of 
this court" and some modification of this order will be nec
essary before such children may be adopted. 

Where the commitment contains a finding that the 
parents are unable to contribute such sum to its support, 
the child would be in the same situation with reference to 
adoption as one whose parents contributed 60% of the ex
pense for care and maintenance. 

H. W. George, Esq., 
President State Orphans' Home, 
Twin Bridges, Montana. 

My dear Mr. George: 
You have submitted to this office several questions with regard to 

commitments of children to the State Orphans' Home. 
First: You ask whether the Court has jurisdiction to insert a pro

vision 'in the order of commitment limiting the custody of the institu
tion over the child "until further order of the Court herein," and, if 
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the childreh have been cared for at the expense of the state for one 
year, whether the Judge has any jurisdiction over the case, provided 
no payments have been made by the parents in accordance with the 
law, which states that, unless 60 per cent of the cost of' keeping and 
caring for said children is paid the state, said children are subject to 
adoption. 

This office has heretofore passed on the right of the Court to 
retain jurisdiction over children committed to the Orphans' Home in 
connection with divorce proceedings so as to make a valid order 
preventing the placing of such children by adoption. This opinion 
is found in Vol. 9, Opinions of Attorney General, at page 389. 

It will be observed that in the copies of commitment which you 
enclosed the Court, in the instant case, made a finding that the 
parents were financially unable to contribute to their support and 
maintenance. In a proceeding be·fore the Court directed to the de
termination of the fact with reference to the neglect or abandonment 
of the children, the determination of the financial ability of the par
ents to properly care for the children would be a question of primary 
importance, and a finding by the Court that the parents are not 
financially able to contribute to their support would preclude the 
adoption of the children until such time as the order was modified 
in this particular. Such a finding, in effect, places the child in the 
same position as .a child whose parents contributed 60 per cent of the 
expense mentioned in Section 5859, Revised Codes of 1921, and places 
it be.yond the power of the Board to adopt such child, while such 
an order remains in effect, without the parents' consent. 

It is, therefore, my opinion tlllit where a commitment contains 
a reservation such as "until the further order of the Court," or "shall 
not be legally adopted by any person or institution," the Court has 
not exceeded its jurisdiction, but that some modification of the order 
will first be necessary before the Board will be vested with authority 
to adopt the child out, on the failure of the. parents to pay, at least, 
60 per cent of the cost of maintenance, and that, where the commit
ment contains a finding that the parents are unable to contribute such 
sum to its support, the child is in the same s'ituation with reference 
to adoption as one whose parents contributed 60 per cent of the ex
pense for care and maint.enance. 

Very truly yours, 
WELLINGTON D. RANKIN, 

Attorney General. 

Automobiles-Dealers-Motor VehicIes-License-Sales
men. 

Where a dealer selling automobiles maintains but one 
establishment and sends out agents or salesmen to cover the 
surrounding territory who do not maintain any other place 
~f business, such salesmen or agents may operate under the 
hcense of the dealer and are not required to obtain separate 
licenses. 
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