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"The above claims being for retainer as per contract and 
further compensation, if any, being contingent as provided in 
said contract of employment in the 3 cases above named." 

The copy of the resolution wherBby the attorney's services were 
secured, fails to disclose any agreement or understanding that a re
tainer was to be, paid the attorney, but on the contrary it appears 
therefrom that "he be employed upon a contingent basis," and that 
he "is to receive h'is remuneration out of funds actually returned to 
the county by virtue of the services of himself and the County At
torney." The whole of the attorney's compensation is contingent upon 
recovery in the suits, as is likewise the amount of his compensation, 
and the Board is therefore not authorized to pay this claim for $300.00 
as a retainer. Should the suits fail to return any of the money to 
the county the attorney would not be entitled to any compensation 
because payment is conditioned upon that contingency, and if they 
did result in a return of some of the money to the county the com
pensation would only be for a percentage thereof, which might not 
equal the amount asked for in this claim. Furthermore, until the 
money is received by the county there is no fund out of wh'ich the 
claim may be paid, as it can only be paid out of the moneys recov
ered in the suits. 

It is, therefore, my opinion that the claim presented for $300.00 
as a retainer is not within the contract of employment ftlr the rea
sons above stated, and cannot lawfully be allowed by the Board. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

Cities and Towns-City Attorney - Counties - County 
Attorney-Public Officers. 

One person cannot hold at the same time the offices of 
County Attorney and City Attorney. 

L. Q. Skelton, Esq., 
State Examiner, 
H€lena, Montana. 

My dear Mr. Skelton: 

You have submitted to me the following question, and have asked 
my opinion thereon: 

"Is it legal for a person to hold the office, of County At
torney and City Attorney at the same time?" 

lTllder our system of government, in many instances the business 
of the county government and of the city government is handled 
through the same officer. For example, many cities do not have health 
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boards of their own, but exercise their right under the laws to come 
under the jurisdiction of the County Board of Health, and city taxes 
are often collected by the County Treasurer. These two instances of 
official action, together with others, may, and very often do, result 
in disputes between the county and the cities therein, requiring offi
cial interpretation of laws, counsel, and very often law suits, all of 
which involves the office of the County Attorney on behalf of the 
county, and the City Attorney on behalf of the. city. It is at once 
apparent that one person should not counsel the officers of both gov
ernments, nor interpret the laws for them, where official action will 
depend on that interpretation, and it is impossIble for one attorney 
to represent two sides in a law suit. The duties of the two offices 
are, therefore, incompatible and it is well settled that, while one per
son may hold two or more offices where the duties of each are not 
conflicting with the other or require one person to represent adverse 
interests, he may not do so where the duties of the two offices are 
incompatible. 

It is, therefore, my op'inion that, for the reasons above stated, 
one person can not hold at the same time the offices of County At
torney and City Attorney. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

Counties-Damages-Highways-Rights of Way-State 
Lands. 

Where a county seeks to build a highway across state 
land, which said highway does not follow the section line, 
the county is under no obligation to pay either for the land 
or for the damages, and that the only charge which can be 
made is for issuing the deed. 

H. V. Bailey, Esq., 
Register of State Lands, 
Helena, Montana. 
My dear Mr. Bailey: 

You have. submitted to this office the application of the Board of 
County Commissioners of Judith Basin county for a right-of-way for 
public highway over the portion of the south part of Section 16, T. 
15 N., R. 13 E. 

The copy of the official plat filed with the application, as required 
by the statute, shows that this road does not follow the section line 
across the SElA and the southeast corner of the SElA SWlA of this 
section, but it is also shown by the plat that the section line here 
crosses a hill or lriogh ridge and that, by reason of that fact. it is im
practicable to follow the section line with the proposed highway. 
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