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Section 1077, Revised Codes of 1921, provides, in part, as follows: 

"It shall be the duty of the teacher of every public school 
in this state to keep, in a neat and businesslike mannei!', a 
daily register in such form and upon such blanks as shall be 
prepared by the Superintendent of Public Instruction, and no 
Board of Trustees shall draw any warrant for the salary of 
any teacher for the last month of his services in the school 
at the end of any term or year, until they shall have received 
a certificate from the District Clerk that the said register has 
been properly kept, the summaries made, and the statistics 
entered, or until, by personal examination, they shall have sat­
isfied themselves that it has been done." 

Under this section, it is· primarily the duty of the Clerk to see 
that the teacher has kept her register in a neat and businesslike man­
ner and she is not entitled to draw her salary for the last month of 
her services until it is shown satisfactorily that this has been done. 

The general rule of law is that one person cannot hold two offices 
where the duties are incompatible. Offices are considered incompatible 
when one has power of removal over the other (29 Cyc. 1382; Attorney 
General v. Connell, 112 Mich. 145, 37 L. R. A. 211); also when one is 
in any way subordinate to the other (State v. Jones, 130 Wis. 572, 110 
N. W. 431); also when one has power or supervision over the other 
or when the nature and duties of the two office.s are such as to make 
it improper from consideration of public policy for one person to re­
tain both (Mechem on Public Officers, Sec. 422; State v. Anderson, 
155 Ia. 271, 136 N. W. 128.) 

In the case of State ex reI. Klick v. Wittmer. 50 Mont. 22, the 
Supreme Court held that the office of Alderman and that of Purchas­
ing Agent of the city were incompatible offices. 

The Board can,of course, satisfy itself that the teacher has per­
formed the duties required of her in regard to her register by person­
ally checking the matter. 

It is, therefore\ my opinion that, while the duties required of the 
Clerk, in a general way, would seem to be incompatible with the duties 
as teacher, yet, inasmuch as the School Board has supervision over 
both the Clerk and the Teacher, it may, in its discretion, employ a 
Teacher to act as Clerk of the School Board and also teach school. 

Very truly yours, 
WELLINGTON D. RANKIN, 

Attorney General. 

School Districts-Tax Levy-Indebtedness - Elections. 
The issuance of warrants for current expenses of 

schools, where the payment has been provided for by a spe­
cial tax levy authorized by a vote of the taxpaying free­
holders of the district, is not the creation of an indebtedness 
within the meaning of Section 8, Article XIII, of the Con­
stitution. 
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Edgar P. Reid, Esq., 
County Attorney, 
Virginia City, Montana. 

My dear Mr. Reid: 

You have requested my opllllOn whether, where the taxpaying 
freeholders of a school district have at an election called for that pur­
pose authorized a special tax levy of six mills in excess of the spe­
cial ten-mill levy, warrants issued in anticipation of the collection of 
this tax would be legal when the present indebtedness of the district 
already equals 3'7c of the assessed valuation. 

It was held in an opinion by a former Attorney General (Vol. 8, 
Opinions of Attorney General, 378), that when a special levy in excess 
of ten mills has been authorized by the taxpaying freeholde,rs of the 
district at an election called for that purpose and the result of the 
election certified to the Board of County Commissioners, that the, tax 
thereby authorized was, in fact, levied so as to permit the issuance 
of warrants for current expenses in anticipation of its collection. 

The question you have presented is whether the issuing of war­
rants in anticipation of the collection of this special tax creates an 
indebtedness prohibited by Section 6 of Article XIII of the Constitu­
tion, which provides, in part, as follows: 

"No city, town, township or school district shall be al­
lowed to become indebted in any manner or for any purpose 
to an amount, including existing indebtedness, in the aggre­
gate exceeding three (3) per centum of the value of the tax­
able property therein, to be ascertained by the last assess­
ment for state and county taxes previcus to the incurring of 
such indebtedness, and all bonds or obligations in excess of 
such amount given by or on behalf of such city, town, town­
ship or school district shall be void;" * * * 

It would seem that the question of whether issuing warrants is 
creating an indebtedness in this state" where the payment has been 
anticipated by a proper levy of taxes, has been settled by the case of 
State ex reI. Rankin v. State Board of Examiners, 59 Mont. 557. This 
was a case in which the constitutionality of Chapter 13, Laws of the 
Extraordinary Session of 1921, authorizing treasury notes to be issued 
and sold to the amount of $2,000,000.00, was tested. 

It was contended that the Act was in conflict with Section 2 of 
Article XIII of the Constitution. Our Supreme Court quoted with 
approval from the case, In re State Warrants, 6 S. D. 518, 55 Am. St. 
Rep. 852, 62 K. W. 101, as follows: 

"'By general law the Legislature has provided for the levy 
of an annual tax for meeting the ordinary expenses of the 
state. By so providing, in a constitutional manner, for the 
levy of a sufficient tax, it has provided a revenue, to the ex­
tent of the tax, for the payment of the ordinary or current 
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expenses of the state, It may then make appropriation of 
such revenue for diverse and specific purposes, within the or­
dinary expenses of the state, and may authorize the issue of 
evidence of such appropriation in the form of warrants, with­
out incurring an indebtedness therefor, within the meaning· of 
said Section 2, Article XIII, of the Constitution. If this were 
not so, then the appropriations of each Legislature in excess 
of the cash actually in the hands of the State Treasurer, and 
in the fund from which such appropriations were made, would, 
to the extent of such excess, constitute the creation of a debt 
against the state. It is well understood that the aggregate of 
the general appropriations of each Legislature in this, as in 
other states, generally greatly exceeds the amount of actual 
cash in the hands of the State Treasurer when such appro­
priations are made. The taxes levied and in process of col­
lection are treated as in the state treasury, though not yet 
actually paid over to the State Treasurer. It has been ruled 
in several cases, and by high judicial authority, that state 
funds, so in sight, but not yet in hand, may be anticipated and 
appropriated as though actually in the possession of the State 
Treasurer. * * * If thel drawing of a warrant upon the state 
treasury is the incurring of indebtedness by the state, then 
the drawing of such warrant would violate the Constitution, 
even if there was money in the state treasury to pay it, if 
the constItutional limit of indebtedness has been reached; for 
there must always be some time intervening between the draw­
ing of the warrant and its payment, and during such time 
the indebtedness of the state would be increased beyond the 
constitutional limit. Such an interpretation of the constitu­
tional limitation would obviously be too hypercritical to be 
practicable or reasonable. It being once established, as we 
think it is by the authorities already cited, that the revenues 
of the state, assessed and in process of collection, may be con­
sidered as constructively in the treasury, they may be appro­
priated and treated as though actually and physically there; 
and an appropriation of them by the Legislature does not con­
stitute the incurring of an indebtedness, within the meaning 
of Section 2, Article XIII'." 
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The opinion of the Court is summed up in the following language: 

"In our opinion, the debt or liability intended to be pro­
hibited by Section 2 of Article XIII of our Constitution is 
such as is in excess of revenues available or. provided for for 
the appropriation years-that is, for the two years interven­
ing between sessions of the Legislative Assembly; and not cur­
rent obligations of the state arising during such perion Qf time, 
for which revenues are actually available or provided. The 
constitutional limitation has reference to such a liability as 
singly or in the aggregate will obligate the statel to an amount 
in excess of $100,000 over and above cash on hand and reve­
nues having a potential existence by virtue of existing revenue 

• 



36

36 OPINIONS OF THE ATTORNEY GENERAL 

laws. In the case before us, the funds must be considered in 
esse for the payment of the treasury notes, provision having 
been made for their levy and collection. The state, in con­
ducting its business by such methods, is in no different posi­
tion than the merchant doing business on an assured credit 
basis in anticipation of accounts due being paid to him at 
stated intervals. Revenue for which provision is already 
made may constructively be considered as cash on hand. (25 
R. C. L., Sec. 30.) Clearly, the character of debts prohibited 
by the Constitution in excess of $100,000 without majority ap­
proval of the, people at a general election are such as pass 
the limit of available cash on hand and revenue for which 
adequate provision has been made by law for the two-year 
period intervening between regular sessions of the, Legislative 
Assembly." 

It is, therefore, my OpInIOn that issuing warrants for current ex­
penses of schools, where the payment has beoen provided for by spe­
cial levy authorized by a vote of the taxpaying freeholders of the 
school district and properly certified to the Board of County Com­
missioners, is not the creation of an indebtedness within the meaning 
of Section 6 of Article XIII of the Constitution where the warrants 
are not issued in excess of revenues actually provided for. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

State Lands-Mortgage Foreclosures. 

Chapter 94, Laws of 1923, construed as authorizing the 
sale of lands acquired by the state under mortgage fore­
closure proceedings, and the Act is held to be ('.()nstitutional. 

H. V. Bailey, Esq., 
Register State Lands, 
He,lena, Montana. 

My dear Mr. Bailey: 

You have requested my oplllIOn as to the constitutionality of 
Chapter 94 of the Laws of 1923, which amends Section 1938, Revised 
Codes of Montana, 1921. 

Section 2 of this Act amends Section 1938 by adding thereto a 
provision permitting the sale of lands, acquired by the state under 
mortgage foreclosure proceedings, to the original mortgagor of said 
lands, his heirs, legatees, or other interested persons of record, under 
certain conditions and upon certain te,rms. Under the provisions of 
Section 1938, as thus amended, the mortgagor, his heirs, legatees or 
any other interested person of record, at any time before the expira­
tion of ninety days after the time for redemption has expired, may 
apply to the State Board of Land Commissione.rs to repurchase the 
land, and such application shall be given precedence over any other 
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