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the determination is to be made, as a question of fact, on the
matters proved in the particular case.
(Citing case.)
The
Commission may conclude that the preference given is not unreasonable, undue or unjust, since 'it does not, in fact, result
in any prejudice or disadvantage to any other person, locality,
commodity or class of traffic. On the other hand, preferential
treatment of a class, ordinarily harmless, may become undue,
because, under the special circumstances, it results in prejudice, or disadvantage to some other person, commodity, or locality, or to interstate commer<!e."
Applying the principle above laid down, it is, I believe, clear that
if the movement of troops in intrastate commerce in Montana is sufficient in volume so that a reduced rate would cause any prejudice
or disadvantage to any other commod'ity or class of traffic, or to interstate commerce, then the rate is discriminatory and the Montana
statute would have to yield to an order of the Interstate Commerce
Commission authorizing a higher rate.
This is, however, a question of fact which would have to be detremined by the Interstate Commerce Commission upon an investigation of the extent and cost of the movement of troops within the
State of Montana.
It is, therefore, my opinion that the Railroad Commission of this
state can, by appropriate order, safe·ly enforce Section 1402, R. C. M.
1921, in the absence of any adverse order of the Interstate Commerce
Commission.
Very truly yours,
WELLINGTON D. RANKIN,
Attorney General.

Attorneys-Counties-Compensation-Contingent FeeCounty Commissioners-Special Counsel-Actions.

County Commissioners may employ special counsel to
assist in the prosecution of civil actions to which the county
is a party.
A county can cQntract that the compensation of special
counsel should be wholly or partially contingent, based upon
a percentage of the amount recovered.
L. Q. Skelton, Esq.,
State Examiner,
Helena, Montana.
My dear Mr. Skelton:
You have asked my opinion upon the following questions:
1. "Has a Board of County Commis'sioners authority to
engage the services of an attorney at the expense of the
county to make collections by suit that should have been made
by former County Attorne·ys?"
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2. "Has the Board of County Commissioners authority to
engage the services of an attorney by contract to make collections that should have been made by former County Attorneys?"
3. "Has a Board of County Commissioners authority to
engage the services of an attorney on a percentage basis?"
With reference to the first two questions, there can be no doubt
of the authority of the Board to employ special counsel to assist in
prosecutions of civil actions to which the county is a party. This is
expressly provided for by Section 4486, R. C. M. 1921, and this power
has been recogn'ized by prior Attorneys General of the State of Montana, in opinions found in Volume 3 at page 322 and in Volume 5 at
page 426 of the Opinions of the Attorney General.
With your reque,st for opi!lion you also enclosed a copy of resolution of the Board employing special counsel, from which it appears
that the attorney was to assist the County Attorney in prosecuting
suits against former county officials to recover moneys alleged to have
been illegally allowed and paid, and compensation of the attorney to
be upon a contingent basis, and to be a certain percentage' of "the
funds actually returned to the county by virtue of the services of
himself and County Attorney" and to be paid out of said funds. It
is my opinion that the Board had authority to employ special counsel
for the prosecution of these suits.
With reference to your third question, generally speaking, there
seems to be no reason why, in the absence of statutory prohibition,
the county may not agree that the compensation of special counsel
should be partially or wholly contingent, and based upon a percentage
of the amount recovered. There are a number of cases sustaining
such an employment by the county:
Lassen County vs. Shinn, 88 Cal. 510, 26 Pac. 365.
Kelley vs. Se,rsanous, 5 Cal. UnRep. 485, 46 Pac. 299.
Power vs. May, 123 Cal. 147, 55 Pac. 796.
Knight vs. Ashland, 61 Wis. 233, 21 N. W. 65.
Logansport vs. Dykeman, 116 Ind. 15, 17 N. E. 587.
It is my opinion that the Board of County Commissioners has
authority to agree that the compensation of an attorney employed to
assist the County Attorney in the prosecution of a civil action, may
be contingent and based upon a percentage of the amount recovered,
provided the compensation based upon such percentage is reasonable.
In the instant case it appears that the compensation of the attorney was to be paid out of the moneys recovered in the suits, and
payment was entirely, contingent upon the recovery of the moneys.
By reference to a copy of the claim of the attorney presented to the
Board it appears that he is asking for the payment of $300.00 in three
suits therein mentioned to which the county of Musselshell was a
party, and the following notation is made thereon:
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"The above claims being for retainer as per contract and
further compensation, if any, being contingent as provided in
said contract of employment in the 3 cases above named."
The copy of the resolution wherBby the attorney's services were
secured, fails to disclose any agreement or understanding that a retainer was to be, paid the attorney, but on the contrary it appears
therefrom that "he be employed upon a contingent basis," and that
he "is to receive h'is remuneration out of funds actually returned to
the county by virtue of the services of himself and the County Attorney." The whole of the attorney's compensation is contingent upon
recovery in the suits, as is likewise the amount of his compensation,
and the Board is therefore not authorized to pay this claim for $300.00
as a retainer. Should the suits fail to return any of the money to
the county the attorney would not be entitled to any compensation
because payment is conditioned upon that contingency, and if they
did result in a return of some of the money to the county the compensation would only be for a percentage thereof, which might not
equal the amount asked for in this claim. Furthermore, until the
money is received by the county there is no fund out of wh'ich the
claim may be paid, as it can only be paid out of the moneys recovered in the suits.
It is, therefore, my opinion that the claim presented for $300.00
as a retainer is not within the contract of employment ftlr the reasons above stated, and cannot lawfully be allowed by the Board.

Very truly yours,
WELLINGTON D. RANKIN,
Attorney General.

Cities and Towns-City Attorney Attorney-Public Officers.

Counties -

County

One person cannot hold at the same time the offices of
County Attorney and City Attorney.
L. Q. Skelton, Esq.,
State Examiner,
H€lena, Montana.
My dear Mr. Skelton:
You have submitted to me the following question, and have asked
my opinion thereon:
"Is it legal for a person to hold the office, of County Attorney and City Attorney at the same time?"
lT ll der our system of government, in many instances the business
of the county government and of the city government is handled
through the same officer. For example, many cities do not have health
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