
30

30 OPINIONS OF THE ATTORNEY GENERAL 

With reference to the sixth question attention is directed to the 
first part of Section 1 of such Act which reads as follows: 

"That from and after the passage and approval of thb Act, 
any person having an interest in real estate hNetofore sold 
for taxes to any county," etc. 

The use of the word "heretofore" indicates very clearly that it was 
the intention of the Legislature that the provisions of the Act should 
only apply to tax sales for which certificateI:' were outstanding, and 
taxes which had become delinquent prior to the passage and approval 
of such law; in other words, that it was to be retrospective in e.ffect 
only. It is, therefore, my opinion that the Act has no application 
whatever to tax sales made, or taxes becoming delinquent, after the 
approval of said Act. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

Justices of the Peace-District Judge-Search Warrant. 

A Justice of the Peace held not to have authority to 
issue a search warrant until after July 1, 1923. A District 
Judge may issue a search warrant while in one county in 
his district, to search premises in another county in his 
district. 

John S. Nyquist, Esq., 
County Attorney, 
Scobe.y, Montana. 

My dear Mr. Nyquist: 

You have requested my opinion as to the right of a Justice of the 
Peace to issue a search warrant under the prohibition statute. 

The Supreme Court of this state, in the case, of State v. Bowker, 
205 Pac. 961. indicated that a Justice of the Peace has no authority 
to issue a search warrant in a case of this kind. (But see Chapter 
116, Session Laws, 1923, effective after July 1, 1923.) 

Regarding your question as to whether the District Judge can 
legally issue a search warrant in one county to search in another: 
The District Judge, no doubt, has this power, and, under Section 8872, 
R. C. M. 1921, "A Justice or Judge may exercise out of court all the 
powers expressly conferred upon a Justice or Judge, as contradistin
guished from the court." This section was construe.d in the case of 
Farleigh v. Kelly, 24 Mont. 369. In that case the question presented 
was whether the Judge, who tried the case, had power to make an 
orde,r extending the time within which the proponent might prepare 
and serve her statement. The Court said: 
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"In the discussion of the questions involved in this mo
tion, both counsel for respondents and for appellant seem to 
have overlooked Section 1821 of the' Code of Civil Procedure, 
which is as follows: 

"'Sec. 1821. Motions must be made in the county in which 
the action is brought, or in any adjoining county in the 
same district. In case of the absence of the Judge of the, dis
trict from his district, such motion may be made before the 
Judge of any adjoining district. Orders made out of court 
may be made by the Judge of the court in any part of the 
state.' 

"Under Section 12 of Article VIII of the Constitution, 
Judge Smith had the power to hold court in the Fifth judicial 
district, and to try said cause. While holding said court, Judge 
Smith had the same power, either in court or chambers, as 
the Judge thereof. (Code of Civil Procedure, Sec. 36.) Under 
Section 1173 of the Code of Civil Procedure, the power to ex
tend the time within which the statement must be prepared 
and served is expressly given. The order extending the time 
was one which the Judge could make at chambers (Code of 
Civil Procedure, Secs. 170, 171, 190); and unde,r Section 1821 
of the Code of Civil Procedure, supra, Judge Smith had the 
power to make such order after his return to his own dis
trict. Briefly stated, these are the conclusions we have reached 
upon the first ground of this motion." 
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It is, therefore, my opinion that a Justice of the Peace has no 
right to issue a search warrant under the present law, and that a 
District Judge, may issue a search warrant while in one county of 
his district to search premises in another county of his district. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

Counties-Blank Forms-Printing. 

The County Commissioners are not obliged to furnish 
blank forms for general use at the expense of the county, 
but they have discretionary powers in determining what 
forms may be required for the use of the counties. 

Chas. F. Ruppe, Esq., 
County Attorney, 
Roundup, Montana. 

My dear Mr. Ruppe: 

You have requested my OpInIOn as to whether the county is re
quired to print blank forms for civil actions for the use of the at
torneys and the general public. 
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