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my OpInIOn, the amount of the bond must be equal to or greater than
the deposits and interest and may not be less than the deposits and
interest.
Your third question has been determined by the Supreme Court
of Montana in the case of Yellowstone County v. First Trust and
Savings Bank et al., 46 Mont. 439, wherein it was held that the depos'it of county funds in a bank in excess of the security taken from
the bank to secure said funds was illegal, and the bank was a trustee
ex maleficio of the excess for the use and benefit of the county, and
that the county has, as against the unsecured creditors of the bank,
a preferred claim upon the assets of the bank to the extent of the
funds on deposit therein in excess of the security furnished to the
county by the bank. I can see no reason why this rule should not
apply where no security is taken, as in that case the whole of the
depos'it is illegal instead of only the excess.
It is, therefore, my· opinion that when the County Commissioners
of a county are authorized to designate a bank outside of the county
as a depository of coqnty funds, the County Treasurer must take
security of the kind mentioned in Chapter 89 in such an amount as
the County Commissioners deem suffic'ient and necessary to secure the
prompt payment of all of the deposits which he makes, together with
the interest thereon as provided in said chapter; that any deposit
so made without security, or sufficient security, is 'illegal, and if the
bank fails, it is a trustee ex maleficio of the funds unsecured, and
that as to unsecured creditors of the bank, the county has a preference claim upon the assets of the bank to the extent of the amount
of county funds on depos'it not covered by security given to the
County Treasurer as required by law.

Very truly yours,
WELLINGTON D. RANKIN,
Attorney General.

Hail Insurance-Insurance-State Insurance - TaxesWarrants-Losses.
Money collected for any particular year for hail insurance must be applied to the payment of losses sustained durirtg that year and no part of it can be used to pay warrants
issued for losses for prior years until all losses for the year
for which it was collected are paid.
E. K. Bowman, Esq.,
Cha'irman State Board of Hail Insurance,
Helena, Montana.
My dear Mr. Bowman:
You have submitted to me the question of whether the money
collected for hail insurance for the year 1923 should be held wholly
for the losses sustained for that year and be used exclusively for

221

222

OPINIONS OF

THE

ATTORNEY

GENERAL

the payment of that year's warrants, or whether outstanding warrants
for other years must be first paid out of such money.
State hail insurance is a form of mutual insurance and is intended "to furnish protection against loss by hail, at the actual cost
of the risk, to all taxpayers who may elect to become subject to the
provisions of this act. * * * Every farmer taxpayer who signifies
his desire to becoD;le subject to the provisions of this act shall file
in the office of the County Assessor the blanks above referred to,
properly filled out, not later than August fifteenth, and shall be
chargeable with the tax on lands growing crops subject to injury or
destruction by hail, * * * and shall share in the protection and
benefits under the hail insurance provisions of this act."
Under the provisions of Section 351, Revised Codes of 1921, as
amended by Chapter 40, Sess'ion Laws of 1923, a tax is authorized
and directed to be levied on lands of owners who have elected to
become subject to the provisions of the act. The State Board of Hail
Insurance is required to annually estimate as near as may be possible the amount required to pay all losses, interest on warrants and
costs of administration. The Board of Equalization is required to
levy annually against lands growing crops subject to injury or destruction by hail, which are subject to this act, according to the
recommendations of the State Board of Hail Insurance. These tax
levies are chargeable to the lands of each taxpayer who shall elect
to become subject to th'is act.
Section 352, Revised Codes of 1921, as amended by Chapter 40,
Laws of 1923, requires the levy for hail insurance to be sufficient:
(1) To pay the expenses of administration and interest owing or to
be owed on registered warrants; (2) To cover that portion of the
losses incurred during the current year which 'is not paid out of the
reserve fund; (3) To maintain a reserve fund to be used in supplementing payments under Nos. 1 and 2. This reserve or supplemental
fund is created by adding not to exceed 5 per cent of the total risk
in any year; provided, that the levy to pay costs of administration,
interest and losses, plus reserve, does not exceed 70c per acre on
lands sown to gra'in and a proportionate amount for hay land in any
year.
By Chapter 40 of the Laws of 1923, Section 361, R. C. M. 1921,
was amended by inserting therein the following provision: "Also jf
the losses in any year should exceed the current levy plus the reserve fund, if any, then the payment of all losses shall be prorated
share and share alike among all grain growers having loss claims
adjusted and approved."
Under this section, as amended, it 'is plain that if the amount of
money raised by the levy for the year 1923 was not sufficient to pay
all losses sustained during that year, the losses should be prorated
among the growers.
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The money collected for the year 1923 could not be used to pay
warrants issued for losses sustained in prior years until the losses
for 1923 were first paid.
It is, therefore, my opin'ion that money collected for the 1923
levy for hail insurance must be applied to the payment of losses sustained during the year 1923 and that no part of it can be used to pay
warrants issued for losses for prior years until the 1923 losses are
first paid.
Very truly yours,
WELLINGTON D. RANKIN,
Attorney General.

Boundaries-Counties-County Boundaries-Surveys.
Boundary line between counties does not change with
new surveys but remains at the place where it was fixed
by statute.
W. H. Cheatham, Esq.,
County Attorney,
Miles City, Montana.
My dear Mr. Cheatham:
You have submitted to this office the following question, and havt'
asked my opinion thereon:
"The United States Surveyor. General has filed new plats
of surveys in the local land office at Miles City, Mont., and
among the plats open for settlement is a new township known
as 1 South 54% East, which lies between Powder River and
Carter counties and south of Custer county; according to the
1921 Revised Statutes, this township is not included in the
boundary of any county. The question is, does. this parcel
of land belong to Custer county under the old statutes, and
does the land or property therein situated become assessable
and is it governed by Custer county?"
Upon checking up the boundaries of the three counties, as set
forth in the Revised Codes of Montana, 1921, it appears that at the
point where the sk-etch which you enclosed shows the land in question
to be s'ituated, there is a common boundary line between Carter and
Powder River counties. Thus, the west boundary line of Carter
county at the point in question as set forth in Section 4310, R. C. M.
1921, is the line between Ranges 54 and 55, and the east boundary
line of Powder River county at this point as set forth in ~pction 4340
is the range rine between Ranges 54 and 55, being the same line.
This line intersects the Montana base line on the north, which base
line is the south boundary line of Custer county. It would therefore
appear that these' three counties join and there is no area between
their boundary lines.
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