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considerably under the valuation it should have ($100,000.00) in order
to incur an indebtedness of $3,000.00, yet it would seem that it would
not be impossible for the district to pay the debt on the amortization
plan during a period of say fifteen years.
As against the 'bondholders, the original territory would remain
liable for its proportionate share of its indebtedness incurred before
division of the district.
Partridge v. Dennie, 105 Minn. 66, 117 N. W. 234;
Higginbotham v. Comm., 25 Gratt. 627;
Plunkett Creek Township v. Crawford, 27 Pa. 107;
Gilman County v. Wasco County, 13 Pac. 324;
Bevans v. Duluth, 3 McCrary 219, 9 Fed. 747.
Although as between the subdivided portions, in the absence of
statutory adjustment of indebtedness, the old corporation owns the
property within its limits and is responsible for all debts.
Union Township v. Oakdale Twp., 120 Pac. 968;
Laramie County v. Albany County, 92 U. S. 307, 23 L.
ed. 552.
It is, therefore, my opinion
District No. 61, District No. 2 is
as between the bondholders and
2 before division, each is liable
tion of the property therein.

that as between District No. 2 and
responsible for the bonded debt, but,
the territory included in District No.
in proportion to the assessed .valua-

Very truly yours,
WELLINGTON D. RANKIN,
Attorney General.

Criminal Law-Courts - Jurisdiction - Sentence prisonment.

Im-

Where a defendant is convicted of selling and disposing
of narcotics there is no authority justifying a sentence to
serve a term in the state prison, to pay a fine, and in default in the payment of the fine to serve one day for each
two dollars thereof in the state prison.
There is no authority in law by which the prisoner can
be required to serve one day for each two dollars of the fine
in that institution.
Because of the valid portion of the sentence the prisoner could not be recommitted to the trial court for pronouncement of another sentence.
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Hon. Joseph M. Dixon,
Governor,
Helena, Montana.
My dear Governor Dixon:
You ~ave submitted to me a copy of commitment in the case of
The State of Montana vs. S. D. Tanaskoff, together with correspondence from attorneys representing this man, and request of me an
opinion as to the legal status of this prisoner.
From the commitment it appears that the prisoner pleaded guilty
on the 26th day of April, 1923, in the District Court of Silver Bow
county, to a charge of felony, and was sentenced to a term of imprisonment 'in the state prison of not less than one year nor more
than two years, and to pay a fine of $500.00, and in default of payment of said fine that he 'be imprisoned one day for each two dollars
thereof. There is nothing in the commitment to show what the specific charge was. From the correspondence submitted, however, it
appears that he was charged with selling and d'isposing of narcotics,
and, in determining the legal status of the prisoner, I am assuming
that this is a proper statement of the charge upon which he was
convicted.
Section 3189, R. C. M. 1921, makes it unlawful for any person to
sell, barter, exchange, distribute, give away, or in any manner d'ispose of, at retail, or to a consumer, opium or coca leaves, or any
compound, manufacture, salt, derivative, or preparation thereof, within
this state, except up~m the original written prescription of a duly
l'icensed physician, and except that a dentist or veterinary surgeon
may obtain said drugs or narcotics on federal permits for use in his
practice.
Section 3202, R. C. M. 1921, provides that any per'son violating
or failing to comply with the requirements of the act shall on conviction be pun'ished by a fine of not more than one thousand dollars,
or 'by punishment for not more than three years, or by both such fine
and imprisonment.
It will be o'bserved that no mention is made as to where the imprisonment shall be, that is, in the county jail or the state prison.
The Supreme Court of Montana in the case of State vs. Toy, 65 Mont.
230, held that the offense is a misdemeanor, and that the 'imprisonment should be in the county jail.
The Eighteenth Legislative Assembly attempted to amend said
Section 3202 by enacting Chapter 36 of the Laws of 1923, providing
that any person unlawfully possessing the above mentioned drugs
shall upon conviction be punished by a fine of not less than $500.00
and imprisonment in the ,state penitentiary for one year, nor more
than $~,OOO.OO and five years' imprisonment in the state penitentiary,
and any person who sells, barters, exchanges, distributes, gives away
or 'in any manner disposes of any of said drugs contrary to the provisions of the act shall, upon conviction, be punished by a fine of
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not less than $1,000.00 and by five years' imprisonment in the state
penitentiary, nor more than $3,000.0~ fine and ten years' imprisonment
in the state penitentiary.
This attempted amendment was by the Supreme Court held unconstitutional in the case of State vs. Mark, 220 Pac. 94, upon the
ground that the title to the act was insufficient to meet the requirements of the Constitution upon the subject, and therefore, said Section 3202 is still 'in force, which makes the offense a misdemeanor
and punishable by a fine of not more than one thousand dollars, or
by imprisonment for not more than three years in the county jail,
or by both such fine and imprisonment.
Upon his plea of guilty to this offense, a sentence
been imposed upon the defendant in accordance with
3202. The term of imprisonment should have been a
in the county jail of Silver Bow county instead of an
sentence in the state prison.
The validity of a judgment
where the offense is punishable
termined by the Supreme Court
reI. Chapin v. District Court et
said:

should have
said Section
definite term
indeterminate

of impr'isonment in the state prison,
only as a misdemeanor, has been deof Montana in the case of State ex
a!., 35 Mont. 321, wherein the Court

"Since the District Court of Silver Bow county had no power
or authorIty to impose a sentence of imprisonment in the
penitentiary upon Fairgrieve for the misdemeanor, its judgment was simply void, and Fairgrieve was entitled to be discharged from the custody of the prison contractors upon
habeas corpus; for the defect was one of jurisdiction * * *."
That part of the sentence is, therefore, a null'ity which imposes
upon Tanaskoff a term of imprisonment in the state prison for an
offense which is only a misdemeanor under the law.
That part of the judgment which requires the defendant to be
imprisoned in the state prison one day for each $2.00 of the fine, in
default of payment thereof, is not a part of the punishment imposed,
but merely a means of enforcing the payment of the fine. (State ex
reI. Poindexter v. District Court, 51 Mont. 186.) This portion of the
sentence is likewise a nullity for the reason that there is no authority
of law to require the prisoner to serve out a fine 'in the state prison
for an offense which is a misdemeanor.
(In re Sullivan (Cal.), 84
Pac. 781.)
The imposition of the fine, however, is within the limits prescribed
by Sect'ion 3202 providing penalties for the offense. This part of the
sentence is severable from the other parts imposing imprisonment
as a punishment and as a means of collecting the fine.
(Ex parte
Johnson (CaL), 93 Pac. 199; In re Suliivan, supra.)
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"According to the weight of authority, where the court
imposes a sentence in excess of that authorized by law the
whole sentence is not illegal and voId, but is valid to the extent that the court had power to impose, and void merely as
to such excess, provided such excess is separable and may be
dealt with without disturbing the valid portion of the sentence."
16 C. J. Criminal Law, page 1312, and cases there cited.
The imposition of the fine being valid, it constitutes a lien upon
any real property which the prisoner might have (Sec. 12073) and
execution may issue upon the judgment for fine as on a judgment
in a civil action. (Sec. 12088.) A sentence merely to pay a fine does
not authorize the imprisonment of the defendant in default of the
payment of the fine, unless the sentence so declares, and in this case
that part of the sentence, which so declares, is, as stated above, void.
It, therefore, appears that the prisoner, upon a writ of habeas
corpus, would be entitled to a discharge from imprisonment in the
state prison. If the entire sentence were void, the Court would no
doubt send him back to the trial court to have a proper sentence
pronounced, as the Montana Supreme Court has repeatedly held that
upon habeas 'corpus, where the conviction 'is valid, but the sentence
is void, the prisoner would not 'be absolutely discharged, but would
be recommitted to the trial court for the pronouncement of a proper
sentence.

In re Lewis, 51 Mont. 539;
In re Hughes, 54 Mont. 153.
However, the sentence is valid to the extent of the fine, and this
fine, after disregarding the void provisions of the sentence, constitutes
the entire sentence. Another sentence could not be pronounced upon
the same conviction. The rule seems to be,
"If the ,sentence is valid in part and void in part, and the
two are not severable, or if it is wholly vo~id because not such
as the court was authorized to 'impose, the prisoner will be
remanded for the imposition of a lawful sentence."

State ex reI. Petcoff v. Reed (Minn.), 163 N. W. 984.
The case at 'bar does not come within the rule, because the sentence is severable and the fine is valid.
It is, therefore, my opinion that all of the sentence, with the exception of the impos'ition of a fine, is void; that as to the fine of
$500.00 it is valid; that the valid is severable from the void portions
of the sentence; that the prisoner upon habeas corpus would be discharged from his confinement in the state prison for the reason that
there is no authority at law for the imposition of a sentence to imprisonment in that institution for selling and disposing of narcotics,
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and there is no authority of law by which the prisoner could be required to serve one day for each two dollars of the fine in that institution, and that because of the valid portion of the sentence he
could not be re-committed to the trial court for the pronouncement
of another sentence.
Very truly yours,
WELLINGTON D. RANKIN,
Attorney General.

Counties-County Commissioners - Indebtedness - Expenditures.
When the Board of County Commissioners seeks to incur an indebtedness of more than $10,000.00 and to pay the
same in yearly installments of less than that sum, for a single purpose, such proposition is within the constitutional
provision prohibiting an expenditure exceeding $10,000.00
for a single purpose without a vote of the electors.
Louis E. Haven, Esq.,
County Attorney,
Hardin, Montana.
:\Iy dear ::\lr. Haven:
You have submitted to this office the following question:
"A county, having procured a judgment on a depos'itory
bond, on execution sells realty to satisfy the judgment; the
realty sold is subject to a prior mortgage lien and the property is bid in by the county su'bject to this prior mortgage
lien. Can the Board of County Commiss'ioners, after having
bid in the property on execut'ion sale, legally make a contract
with the mortgagee to payoff the mortgage in\1ebtp.dness of
approximately $28,000 by yearly payments of from $5,000 to
$10,000 ?"
I understand that the realty in question is the property now being used as a court house.
Your proposition presents the single question of whether the expenditure of from $5,000 to $10,000, during a series of years, aggregating a total expenditure of approximately $28,000, would violate
the provision of Section 5 of Article XIII of the Constitution, providing that: "No county shall incur any indebtedness or liability for any
single purpose to an amount exceeding ten thousand dollars ($10,000)
without the approval of a majority of the electors thereof, voting at
an election to be provided by law."
That the expenditure of this amount of money would be for a
single purpose, there can be no doubt.
Jankins v. Newman, 39 Mont. 77, 101 Pac. 625;
:\Iorse v. Granite County, 44 }Iont. 78, 119 Pac. 286.
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