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by mailing, stating the whole amount of taxes to be paid and the 
time and manner in which they may 'be paid, and that the County 
Treasurer 'is not required to publish any notice thereafter. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

County Superintendent of Schools-Funds-School Dis­
tricts-Taxes. 

Where a school district is divided and a new district 
created the County Superintendent of Schools should from 
time to time apportion the school funds raised by special 
levy, and which are not paid in at the date of the division 
of the district on the basis of the school census as it ex­
isted before the division of the district. 

Miss May Trumper, 
Superintendent of Public Instruction, 
Helena, Montana. 

My dear Miss Trumper: 

You have requested my opinion as to what course of procedure 
should be taken to enable a school district created since July 1, 1923, 
to secure its portion of the special ten-mill levy for maintenance of 
school. 

Section 1027, Revised Codes of 1921, prov'ides that no new district 
organized out of an existing district "shall be entitled to any share 
of public money 'belonging to the old district until school has actually 
been taught one month in the new district." Section 1028 provides 
for the distribution of funds, on the creation of a new district, after 
providing for all outstanding debts, except such as are incurred for 
building and furnislring schoolhouses, as follows: 

"The basis for the division of the school fund shall be the 
school population, as shown 'by the last school census before 
the division of the district or districts occurred, and shall 
apply to such funds as remain to the credit of said old dis­
trict or districts at the time of the organization of said new 
district, and said district slJ:tall receive funds in proportion to 
its per cent· of census." 

In making the levy for the year 1923, the School Board of the 
old district in computing the amount of money necessary to carry 
on school during the coming school year took into account the num­
ber of children of school age in the district for whom schOOling must 
be provided and a tax levy to provide this amount was thereafter 
made. The funds raised by taxation are for the benefit of each 
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child within the district. If the district is divided before the taxes 
are collected this ought not to deprive a portion of the children of 
school facilities by reason of a division of the district. Each child 
is entitled to its proportion of the funds the same as though no divi­
sion had taken place. 

It is, therefore, my opinion that the County Superintendent of 
Schools should from time to time apportion the school funds raised 
by spec'ial levy, and which are not paid in at the date of the division 
of the district, on the basis of the school census as it existed before 
the division of the district. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

Assessment-Counties-Mines and Mining-Oil-Royal­
ties-Taxation-Valuation. 

Oil royalties, which have been properly assessed as net 
proceeds of mines and entered upon the assessment roll, are 
properly considered in determining the valuation of property 
in connection with the question of the creation of new coun­
ties. 

Edgar J. Baker, Esq., 
County Attorney, 
Lewistown, Montana. 

:\Iy dear Mr. Baker: 

You have submitted to me the following question, and ask my 
opinion thereon: 

"May oil royalties (the oil having been taken from the 
ground), which have been entered upon the assessment books 
of Fergus county as net proceeds of mines, 'be considered in 
determining the valuation of property in the case of the pro­
posed creation of a new county?" 

Oil has been uniformly 'held by the courts of the various states 
to be a mineral, as will appear from the following cases: 

Isom v. Rex Crude Oil Co., 147 Cal. 659, 82 Pac. 317; 
Berentz v. Belmont Oil Co., 148 Cal. 577, 84 Pac. 47; 
Poe v. Ulrey, 233 Ill. 56, 84 N. E. 46; 
Ohio Oil Co. v. Daughetee, 240 Ill. 361, 88 N. E. 818; 
People v. Bell, 237 Ill. 402, 86 N. E. 593; 
Weaver v. Richards, 156 Mich. 320, 120 N. W. 818; 
Wagner v. Mallory, 169 N. Y. 510, 62 N. E. 584; 
McIntosh v. Ropp, 233 Pa. 497, 82 Atl. 949; 
Gill v. Weston, 110 Pa. 305, 1 Atl. 921; 
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