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that a County Attorney may not employ a stenographer without au
thority from the Board of County Commissioners, but that the expense 
of stenographic work necessarily incurred by the County Attorney is 
a proper charge against the county, to be allowed by the County 
Commissioners. 

As to whether or not the bills of Mrs. B. M. Hyde, which you 
have submitted to this office, are for stenographic work necessarily 
incurred by the County Attorney of your county is a question of fact 
to be determ'ined the same as any other fact. In my judgment, the 
County Attorney has no authority, without the consent of the Board 
of County Commissioners, to employ a stenographer for the sole pur
pose of keeping his office open for the transaction of county business 
during the County Attorney's absence. An examination of the en
closed bills, however, will indicate that, in most 'instances where a 
charge has been made for "keeping office open" it is accompanied 
by language indicating that work was performed in the County At
torney's office in addit'ion to keeping the office open. 

Before allowing or disallowing these bills, it is my opinion that 
your Board should ascertain the facts as to whether or not necessary 
services were performed by the claimant in addition to keep'ing the 
office open. If the former was done, claimant is entitled to pay for 
her services. If services were not performed, the bills should be dis
allowed for so much thereof as relate only to keeping the office open. 
The other items for which the b'ills are presented appear, so far as I 
am able to ascertain, to be proper, although the June bill might prop
erly be required to be further itemized so as to show in detail the 
particular services rendered. 

The entire matter involves a question for the exercise of sound 
discret'ion on your part, it being your duty to allow reasonable charges 
for stenographic work necessarily incurred by the County Attorney 
and to disallow such bills as in your judgment are otherwise incurred. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

Counties-Indebtedness-Taxes-Warrants. 

Where a county has reached the constitutional limit of 
indebtedness, it may, before. the taxes levied for the year 
have been collected, but after the levy therefor has been \ 
made, issue warrants for current expenses for said year in 
anticipation of said taxes. 

cu1046
Text Box



169

OPINIONS OF THE ATTORNEY GENERAL 

L. A. Brown, Esq., 
County Attorney, 
Poplar, Montana. 

My dear Mr. Brown: 
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You have submitted to me the question of whether a county that 
has reached its constitutional limit of indebtedness may, before the 
taxes levied for the year 1923 have been collected but after the levy 
for said year has been made, issue warrants for current expenses in 
anticipation of said taxes. 

The general if not the universal rule seems to be that taxes levied 
and collectible in the manner prescribed by law are available for use 
immediately upon the levy being made, upon the theory that the 
revenues to arise therefrom have a potential existence and are con
structively considered as cash in the treasury; that when a county 
has reached its limit of indebtedness the issuance of warrants against 
the taxes so levied does not increase the amount of the existing in
debtedness and that the taxes so levied may be taken into considera
tion in computing the amount of indebtedness owing by the county. 

In the case of State ex reI. Rankin v. State Board of Examiners, 
59 Mont. 557, the validity of certain treasury notes was questioned 
upon the ground that the amount authorized to be issued by the law 
providing for their issuance was in excess of $100,000, being the limit 
fixed by Section 2 of Article XIII of the Constitution of Montana for 
which the state could 'become indebted without an authorization by 
the people voting at an election at which the matter was submitted 
to them. The court, in holding the treasury notes valid in its opinion, 
sa'id: 

"The constitutional limitation has reference to such a 
liability as singly or in the aggregate will obligate the state 
to an amount in excess of $'100,000 over and above cash on 
hand and revenues having a potential existence by virtue of 
ex'isting revenue laws. In the case before us, the funds must 
be considered in esse for the payment of the treasury notes, 
provision having been made for their levy and collection. 
* * * Revenue for which provision is already made may con
structively be considered as cash on hand." 

The identical question submitted has never been passed upon by 
our Supreme Court, but I see no reason why the rule should not be 
appried in the case of a county when it has reached its constitu
tional limit of indebtedness. It has been applied in such cases by other 
courts. 

In the case of Johnson v. Board of County Commissioners, 7 
Okla. 686, 56 Pac. 701, the following Act of Congress applying to 
counties and other municipalities within the territories of the United 
States was considered by the Court in a case involving the right of 
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a county to issue warrants in anticipation of taxes levied but not 
collected, when such county had reached the limit of indebtedness 
specified in the act: 

"No political or municipal corporation, county, or other 
subdivision in any of the territories of the United States shall 
ever become indebted in any manner or for any purpose to 
any amount in the aggregate, including existing indebtedness, 
exceeding four per centum of the value of the taxable prop
erty within such corporation, county, or subdivision, to be as
certained by the last assessment for terr'itorial and county 
taxes previous to the incurring of such indebtedness; and all 
bonds or obligations in excess of such amount given by such 
corporation shall be void." 

A comparison of this enactment with Section 5, Article XIII of 
our Constitution and Section 4447, R. C. M. 1921, discloses that they 
are practically identical. The Court in its opinion in the case said: 

"We are of the opinion that notwithstanding the fact that 
the indebtedness of the county may have reached the federal 
lim'it, warrants issued for meeting the current expenses of the 
county, and in anticipation of the collection of the taxes al
ready levied, are valid obligations, to the extent of the amount 
of the taxes so levied and collectible, and the issuance of such 
warrants does not increase the amount of the existing in
debtedness of the county, Within the meaning of the federal 
limitation; and to render such warrants invalid it must af
firmatively appear that no taxes had been provided for their 
payment when the warrants were issued." 

The same Act was considered by the Supreme Court of South 
Dakota, upon a similar question coming before the Court, in the case 
of Lot Co. v. Lane, 62 N. W. 982, and the Court sa'id: 

"The fact that a municipality is indebted to the full con
stitutional limit does not prevent the same from levying such 
taxes as it is authorized to levy by law, and issue its warrants 
within the limits of such levy in anticipation of their collec
tion; and so long as the warrants issued are within the 
amounts lawfully levied, they do not create an additional debt. 
To render such warrants invalid, it must affirmatively ap
pear, therefore, that no tax had been provided for their pay
ment when the warrants were issued." 

And the same Court 'in the case of Shannon v. City of Huron, 69 
x. W. 598, involving the same question, said: 

"The summary means provided by law and employed to 
enforce the collection of taxes renders almost certain the pay
ment of all taxes lawfully levied; and in legal effect and for 
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the time being, the sum total so levied for the fiscal year and 
unappropriated thereto, whether collected or in process of col
lection, IS deducted from the prior indebtedness of the mu
nicipality, the aggregate of which has reached the constitu
tional limitation. In other words notwithstanding the limi
tation has been reached, warrants may be issued for the au
thorized current expenses of any fiscal year to the full amount 
levied for that year, and for that purpose, without incurring 
any indebtedness beyond such limitation. Again, consider, as 
we must, the indebtedness by which the limitation was reached 
as an exist'ing liability at the beginning of the fiscal year 
1889, augmented by the sum of all legal warrants drawn upon 
the city treasury during that year for current expenses; yet 
so long as such amounts do not in the aggregate exceed the 
limited sum plus the amount of the levy, no additional in
debtedness has been incurred thereby, and the warrants thus 
drawn are payable in the order of presentment for registra
tion." 
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The same Court in the case of Lawrence County v. Meade County, 
72 N. W. 405, cited the above case as authority for holdIng that the 
same rule applied to counties. 

Section 183 of the Constitution of North Dakota provides that the 
deht limit of a county "shall never exceed five per centum of the 
assessed value of .the taxable property therein." In the case of Dar
ling v. Taylor, 7 N. D. 538, 75 N. W. 766, the Supreme Court of that 
state cited and quoted from the above decisions of the South Dakota 
court, 'in its opinion in the, case, holding that warrants issued for 
the current expenses of the county, such as sheriff's fees, after the 
constitutional limit of indebtedness had been reached, but in antici
pation of thecoUection of the taxes already levied, are valid to the 
extent of the taxes levied, and that such warrants do not augment 
the existing indebtedness of the county wIthin the meaning of the 
constitution. 

In the case of Fenton v. Blair, 11 Utah 78, 39 Pac. 485, the Su
preme Court of that state said: 

"We agree with counsel for the plaintiff that the allow
ance of claims against the county equal to the revenue for the 
current year is not a creation or incurring of any indebted
ness or l'iability. While the taxes for the current year are 
not collected until the end of the year, they are undoubtedly, 
after they are levied, regarded as a legal certainty, and are 
to be treated as if already collected, and allowances may be 
made aganist such taxes to the extent of such levy." 

In the case of State ex reI. Rankin v. State Board of Examiners, 
supra, the opinion contains numerous citations and quotations from 
other states holding to the same effect. Many other states have ren-
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dered decisions in accordance ,,·ith those mentioned above, among 
which are West Virginia, Oregon, Texas, Nebraska, Missouri, Kentucky, 
Indiana, Iowa, Georgia, Colorado and Alabama. 

It is, therefore, my opinion that when a county has reached the 
constitutional lim'it of indebtedness it may, before the taxes levied 
for the year have been collected, but after the levy therefor has been 
made, issue warrants for current expenses for said year in anticipa
tion of said taxes. 

Very truly yours, 

WELLINGTON D. RANKI;\), 
Attorney General. 

Counties - County Commissioners - Funds - Right of 
Way-Roads--Highways-Taxes. 

Where funds are voted for the purpose of constructing 
roads and highways such funds may be used for the pur
pose of securing rights of way for such roads and highways. 

A. S. Huffman, Esq., 
Chairman Board of County Commissioners, 
Philipsburg, Montana. 

My dear Mr. Huffman: 

You have requested my opinion as to whether money voted by 
your county for the purpose of building highways can be used to ob
tain rights of way for these highways. 

I presume that the money to which you refer was procured under 
and by virtue of proceedings had under Section 1618, Revised Codes 
of 1921, relating to the issuance of highway bonds, although you do 
not so state in your letter. Under this statute the funds so raised 
are "in addition to that furn'ished by the taxes and licenses author
ized by this act." The taxes and licenses authorized by the act are 

, set forth in Section 1617, Revised Codes of 1921, and these taxes and 
licenses are directed by the said section to be placed in the general 
road fund of the county. The funds raised by the issuance of bonds 
under Section 1618 are, therefore, an augmentation of the general 
road fund. 

It is, therefore, my opmlOn that rights of way for the highways 
to be constructed by the use of said funds may be paid for with said 
funds. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 
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