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It is, there10re, my opin'ion that this direction is not mandatory 
and that a deed containing the reservation above referred to is suf­
ficient to terminate all rights of the mortgagor and to obtain for the 
state all title and interest in the property which it would secure 
through a foreclosure proceeding where no encumbrances or llens 
subsequent to the lien 01' the state's mortgage are involved. 

Very truly yours, 

WELLINGTON D. RANK!=", 
Attorney General. 

Board of Land Commissioners-Herd District-Lessee­
State Lands. 

A lessee of state lands may sign a petition to include 
such land in a herd district, showing that he is a lessee and 
signing as such, and unless the state, through the Land 
Board, protests the inclusion, the land may be included in 
the herd district. 

H. V. Bailey, Esq., 
Register of State Lands, 
Helena, Montana. 

My dear Mr. Bailey: 

You have requested the opinion of this office upon the following 
question: 

Has a lessee of state lands the right to sign a petition to include 
such land 'in a herd district? 

The law providing for the creation of herd districts in this state 
is found in Sections 3384 to 3389, both inclusive, of the Revised Codes 
of Montana of 1921. The first section provides for the fUing of a 
petition signed by "owners or possessors of fifty-five per cent of the 
land in such district." That the word "possessors" was intended to 
include "lessees" is conclusively shown by the last paragraph of that 
section, where'in it is provided that "should the signature of a lessee 
appear on the petition creating or abolishing any herd district, the 
owner or owners of said land may appear either in person or agent 
and enter their protest," -whereupon, the name of such lessee is 
stricken from the petition. This 'indicates clearly, we think, an in­
tention on the part of the Legislature to give a lessee of land the 
right to sign a petition creating or abolishing a herd district includ­
ing the leased land, and such signature must be accepted unless the 
owner of the land protests. 

The question is therefore whether the state occupies any differ­
ent status as the owner of leased land proposed to be included in a 
herd district than is occupied by a private owner. The State Board 
of Land Commissioners is given the power to lease state lands upon 
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the terms and conditions as provided for in the statutes (Sections 
1882 to 1904, inclusive, R. C. M. 1921), thus the state is in a different 
position from all individual lessor only in that the individual is at 
l'Iberty to lease upon such terms and conditions as may be agreed 
upon between himself and the lessee, while the state cannot enter into 
a lease of state lands on any terms other than provided in the stat­
utes. 

However, the statutes are silent regarding the inclusion of state 
land held under lease in a proposed herd district. 

It is, therefore, my opinion that in that respect the state is in 
the same position as a private lessor, and that the lessee of state 
land can sign a petition to include such land in a herd district, show- • 
ing that he is a lessee and s'igns as such, and that unless the state, 
through its Land Board, protests the inclusion, the land may be in­
cluded. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

School Districts-Taxes-Warrants. , 
School districts may issue warrants in anticipation of 

the collection of taxes due and payable May 31st, where the 
district ha:s no funds with which to pay current expenses, 
provided that the amount of such warrants so issued does 
not exceed the total amount of the taxes due at that time. 
Vilroy C. Miller, Esq., 
County Attorney, 
Livingston, Montana. 

My dear Mr. Miller: 

You have submitted to this office for my opinion the, question of 
whether school distr'icts may issue and register warrants in anticipa­
tion of payment of the second installment of taxes. You state that 
many of the districts of your county will be out of funds before the 
second installment of taxes is due. 

Section 964, Revised Codes of 1921, provides, in part, as follows: 

"Warrants shall show for what purpose the money is re­
quired, and no such warrants shall be drawn unless there is 
money in the treasury to the credit of such d'istrict; provided, 
that School Trustees shall have the authority to issue' war­
rants in anticipation of school moneys which have been levied 
but not collected for the payment of current expenses of 
schools, but such warrants shall not be drawn in any amount 
in excess of the sum already levied." 

cu1046
Text Box




