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16 OPINIONS OF THE ATTORNEY GENERAL· 

Where a statute limits the taxing power of counties to the rais
ing in any year of a specified sum or a certain percentage of the 
taxable property and taxes are levied to the prescribed limit the power 
is exhausted, and any excess levied is illegal and void. 

Trumbull v. County, 95 S. E. 391; 
Michigan Land, etc., Co. v. Republic Township, 65 Mich. 

628; 
Atchison, etc., R. Co. v. Wiggins, 49 Pac. 1019; 
37 Cyc. 969. 

In Worthen v. Badgett, 32 Ark. 496, it was held that an excessive 
levy vitiates the whole tax. 

In Northern Pacific Railway Co. v. Musselshell County, 54 :YIont. 
96, where an injunction was sought to restrain the issuance of a tax 
deed for the reason that a part of the tax was illegal, Chief Justice 
Brantly, speaking for the Court, said: 

"The question presented here is whether an injunction 
will be granted to restrain the issuance of a deed to the pur
chaser at a tax sale, when the tax to enforce the collection 
of which the sale was made was in part illegal. Where such 
a tax is wholly illegal, the sale may be enjoined. (Barnard 
Realty Co. v. City of Butte, supra.) The conclusion reached 
in that case was held permissible under Section 2741 of the 
Revised Codes, which, though prohibiting generally the issu
ance of an injunction to restrain the collection of a tax, never
theless permits the issuance (1) when the tax is wholly or 
in part illegal or unauthorized by law, and (2) when the prop
erty is exempt. In the first case, if any part of the tax is 
illegal (legal), it must appear that this part has been paid. 
This presumes, of course, that the legal and illegal portions 
are separable and the legal part is ascertainable. Here the 
case is pre.sented of a gross sum, the legal part of which 
cannot be ascertained and paid." 

It is, therefore, my opinion that the method of procedure you 
should adopt depends on whether the taxes have been paid. If the 
taxes have been paid an application for refund of the illegal portion 
should be made. If not, injunction lies to restrain the collection of 
the illegal portion. 

Very truly yours, 

WELLINGTON D. RA:\KI~, 
Attornev General. 

Dairies--Licenses-Livestock Sanitary Board. 

Section 3282, Revised Codes of 1921, construed as not 
requiring a person, who keeps one cow for family use and 
who sells extra milk to neighbors, to procure a license from 
the Livestock Sanitary Board. 
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Dr. W. J. Butler, 
State Veterinary Surgeon, 
Helena, Montana. 

My dear Dr. Butler: 
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Your letter was received re·questing my opinion as to whether a 
man who keeps one cow for family use and who sells extra milk to 
near neighbors during certain seasons of the year, is required to pro
cure a license from the Livestock Sanitary Board. 

Section 3282, Revised Codes of 1921, provides in part as follows: 

"It shall be unlawful for any person, firm, or corporation 
to conduct any creamery, receiving station. dairy, butter, 
cheese, condensed milk, or ice cream factory within the State 
of Montana without first securing a license issued by the 
Livestock Sanitary Board. * * .. 

"The following schedule of license fees shall be charged 
for all licenses issued under the provisions of this section by 
the Livestock Sanitary Board. 

"Schedule of license fee.s: 

"Dairies of twenty cows or less selling milk or cream, 
or both, shall pay an annual license fee of one dollar. * * *" 

Under the facts submitted by you it cannot be said that a dairy 
was being operated and it is my opinion that the Legislature did not 
intend to require a license under the circumstances disclosed in your 
inquiry. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

Taxation-Refund - Reclamation Projects - Counties ...... 
Claims-Limitations. 

Taxes collected upon land situated within Reclamation 
Projects and which was not subject to taxation, should be 
refunded. 

The claim for such refund is not such an account as is 
reqqired to be presented to the Board of County Commis
sioners within one year under Section 4605, Revised Codes 
of 1921. 
F. A. Ewald, Esq., 
County Attorney, 
Great Falls, Montana. 

My dear Mr. Ewald: 
Your office has requested an opmlOn of this office as to whether 

taxes paid on lands within the Sun River and other reclamation proj
ects (and which lands were held not subject to taxation by the Su
preme Court of the United States in the case of Irwin v. Webb, 238 
U. S. 219), should be refunded. 
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