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unless paid prior thereto will be delinquent and will draw interest
at the rate of one per cent per month from and after such delinquency, and five per cent will be added to the amount thereof as a
penalty.
From a read'ing of these two sections of the statute together, it
is apparent that the Legislature intended that all taxes, becoming
delinquent after the passage of Chapter 96, are subject to a penalty
of five per cent.
The provision in Section 2 of this chapter, providing that the
notice must state that if not paid before November 30th the whole
amount of the taxes will be del'inquent and ten per cent will be added
as a penalty, was evidently an oversight on the part of the Legislature, for in the same section as to the one-half of the taxes that are
payable on the 31st day of May, it is provided that the notice shall
state that fhe per cent will be added as a penalty in case of delinquency. That this was an oversight on the part of the Legislature
is apparent from an examination of the history of the bill. The bill,
when originally introduced, provided that all delinquent taxes should
be subject to a penalty of ten per cent and provided that the notice,
in each instance, should recite that ten per cent would be added as
a penalty in case of delinquency. Amendments to the original bill
were introduced and passed striking out the word "ten" in the first
se-etion and in one place in the second section, and inserting in lieu
thereof the word "five."
It is, therefore, my opinion that, under the provisions of Chapter 96, Laws of 1923, all delinquent taxes are subject to a penalty
of five per cent.
Very truly yours,

WELLINGTON D. RANKI;\[,
Attorney General.

Attorney General-Deeds-Mortgages - State of Montana.
The direction contained in Section 1938, Revised Codes
of Montana, 1921, requiring the Attorney General to foreclose mortgages held by the state is not mandatory and an
acceptance of a deed containing a reservation to the grantor
of a right of redemption or to repurchase the land according
to the provisions of law would be sufficient to terminate all
rights of the mortgagor and to obtain for the state all title
and interest in the property which it would secure through
a foreclosure proceeding, where no encumbrances or liens
subsequent to the lien of the state's mortgage are involved.
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H. V. Bailey, Esq.,
Register St~te Lands,
Helena, M,ontana.
My dear Mr. Bailey:
You have submitted to this office the question as to whether the
state may accept a deed to property I'pon which it holds a mortgage,
where the mortgagor is in default and where there are no other liens
or encumbrances subsequent to the mortgage of the state.
You have submitted the following reservation which it 'is proposed to insert in the deed from the mortgagor to the state, in order
to secure to him the same rights that he would have in case the state
foreclosed the mortgage, to-wit:
"Reserving to the party of the first part, his heirs, legatees, and assigns, the right to redeem the above described
property within the time provided by law, or to re-purchase
the same on or before the .................. day oL ................................:..... ,
19 ...... , under the terms and conditions as provided in Section
1938, Revised Codes of 1921, as amended by Chapter 94 of the
Session Laws of 1923, as fully and to the same extent as he
would have had if foreclosure proceedings had been concluded
by the state."
You have called attention to the following portion of Section 1938,
above referred to, to-wit:
"In case of default in any of the conditions of any mortgage taken as security for any loan made from any of such
funds, by reason of which the right to foreclose the same shall
accrue to the state, the State Board of Land Commissioners
shall notify the Attorney General of such default, and the Attorney General shall, in the name of and in behalf of the
state, foreclose such mortgage by action in the manner prov'ided by law for the foreclosure of mortgages upon real estate."
You have asked whether this section makes it mandatory upon
the state to foreclose all proceedings of this character, where the
mortgagor is willing to transfer his equity in the land to the state
by a deed containing the foregoing reservation. The purpose of foreclosure is not only to cut off all rights of the mortgagor, except h'is
right of redemption, but also to cut off tte rights of all subsequent
encumbrances and liens. In case there are no liens or encumbrances
subsequent to the mortgage of the state, there would be no purpose
in a forclosure proceeding, except to terminate the rights of the
mortgagor in the premises.
The d'irection, above referred to, contained in Section 1938 requiring the Attorney General to foreclose these mortgages is not intended as a prerequisite to the termination of rights of the mortgagor, but is mere'ly a direction to him to proceed to foreclose where
it is necessary to do so.
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It is, there10re, my opin'ion that this direction is not mandatory
and that a deed containing the reservation above referred to is sufficient to terminate all rights of the mortgagor and to obtain for the
state all title and interest in the property which it would secure
through a foreclosure proceeding where no encumbrances or llens
subsequent to the lien 01' the state's mortgage are involved.

Very truly yours,
WELLINGTON D. RANK!=",
Attorney General.

Board of Land Commissioners-Herd District-LesseeState Lands.
A lessee of state lands may sign a petition to include
such land in a herd district, showing that he is a lessee and
signing as such, and unless the state, through the Land
Board, protests the inclusion, the land may be included in
the herd district.
H. V. Bailey, Esq.,
Register of State Lands,
Helena, Montana.
My dear Mr. Bailey:
You have requested the opinion of this office upon the following
question:
Has a lessee of state lands the right to sign a petition to include
such land 'in a herd district?
The law providing for the creation of herd districts in this state
is found in Sections 3384 to 3389, both inclusive, of the Revised Codes
of Montana of 1921. The first section provides for the fUing of a
petition signed by "owners or possessors of fifty-five per cent of the
land in such district." That the word "possessors" was intended to
include "lessees" is conclusively shown by the last paragraph of that
section, where'in it is provided that "should the signature of a lessee
appear on the petition creating or abolishing any herd district, the
owner or owners of said land may appear either in person or agent
and enter their protest," -whereupon, the name of such lessee is
stricken from the petition. This 'indicates clearly, we think, an intention on the part of the Legislature to give a lessee of land the
right to sign a petition creating or abolishing a herd district including the leased land, and such signature must be accepted unless the
owner of the land protests.
The question is therefore whether the state occupies any different status as the owner of leased land proposed to be included in a
herd district than is occupied by a private owner. The State Board
of Land Commissioners is given the power to lease state lands upon
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