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222), and in this state the duty is imposed upon the counties
and municipalities. * * * Whenever property is acquired by
the s~ate through the expenditure of funds impressed with a
trust for that purpose only, even though the funds are raised
by the county, the county acts in its governmental capacity
as a trustee for the publ'ic and the agency through which the
state acquires the property. In their incomplete state these
structures merely represent so much of the trust fund as had
been expended upon them, and the county could no more
divert the incomplete structures from the purpose to which
the funds -are dedicated than it could divert the funds themselves. It could not sell or otherwise dispose of these structures, but can be compelled, as trustee for the public, to complete them and realize the purpose for which the funds were
appropriated by the vote of the people. They are not county
property, because the county has not that absolute control
and d'isposition of them essential to ownership as understood
at the time the Constitution was adopted. Expressions in conflict with these views will be found in State ex reI. Furnish
v. Mullendore, 53 Mont. 109, 161 Pac. 949, bu~ the most casual
reading of the opinion will disclose that those expressions
are obiter dicta, and upon further consideration we are satis.

fied they are erroneous."
It is, therefore, my opinion that a steel bridge which has been in
use for a less period of time than ten years is no: county property
in the sense that the county has a right to dispose of it, but that it
is a part of the public highway and should not be taken in:o consideration in adjusting indebtedness.

Very truly yours,
WELLINGTON D. RANKIN,
Attorney General.

Adjustment Commission-'Counties-Indebtedness.
Where an Adjustment Commission has filed its report
as required -and finally adjourned it is without power or authority to reconvene ·and reopen the case upon its own motion.
Chas. F. Huppe, Esq.,
County Attorney,
Roundup, Montana.
My dear Mr. Huppe:
You have requested my opllllon whether the Commission appointed
to adjust and settle the indebtedness between the counties of Musselshell and Golden Valley, upon the creation of the last named county,
can be reconvened for the purpose of correcting the adjustment relating to steel bridges, the said Commission having completed i~s duties and adjourned in 1920.
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This Commission was appointed under the provisions of what is
now Section 4397, R. C. M. 1921, and made its determination as provided by Section 4398, and took into consideration, in making the adjustment of indebtedness, the value of "all steel bridges which may
have been constructed and in use for a less period than ten years,"
as provided in that section.
Since the adjustment of indebtedness between the counties of
Musselshell and Golden Valley was completed in 1920, the supreme
court of this s~ate, in the case of State ex reI. Judith Basin County
vs. Poland, et aI., decided December 19, 1921" and reported in 61
l\Iont. 600, 203 Pac. 352, held that bridges were a part of the public
highway and were not county property that could be considered in
adjusting the indebtedness between the old and new counties, inasmuch as the county has not that absolute control and disposition of
them essential to ownership as understood at the ~ime the Constitution was adopted.
It now
correct its
vs. Poland
indebted to

appears that if the said Commission can reconvene and
findings to comply with the law as declared in State etc.
supra, ~Golden Valley county wiII be found to be further
Musselshell county in a considerable amount.

In the case of State ex reI. Furnish vs. Mullendore, 53 Mont. 109,
114, the court in speaking of the powers and duties of the Commission said: "When the Commissioners had filed their report in duplicate * " *, their power, so far as they could voluntarily act, ceased
to exist." Therefore, the only way in which the Board could be reconvened would be by appropriate judicial process.
In the case of State ex reI. Cascade County vs. Poland, et aI.,
213 Fac. ECO, an a'.:'tempt was made to compel the reconvening of
the Commission and a correction of the findings by striking certain
items therefrom. The court refused to issue the writ of mandate on
the grounds that the, plaintiff was guilty of laches, but at the same
time sustained the contention of the plaintiff that the items as to
steel bridges and bridge and highway funds should not have been
taken into consideration in the settlement, thus approving the rule
laid down in the case of State ex reI. Judith Basin County vs. Poland,
supra.
The settlement between Cascade county, Fergus county and Judith
Basin county was completed in March, 1921, and in February, 1922,
the two old counties accepted warrants from Judith Basin county in
settlement of the amounts found due by the Board of Adjustment.
It is my understanding that, in your case, Musselshell county has
likewise accepted the settlement with Golden Valley county in accordance with the findings of the Board of Adjustment and the case is,
therefore, practically a parallel with the Cascade county case above
cited.
It is, therefore, my opinion that a writ of mandate would not lie
to compel a reconvening of the Board, and a correction of the findings made a~ this late date, over the objection of Golden Valley county,
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as the question of laches could be raised by that county in the same
manner as it was raised by Judith Basin county in the case of Cascade County vs. Poland, supra, and that the said Board is without
power or authority to reconvene and reopen the case on its own
motion.
Very truly yours,
WELLINGTON D. RANKIN,
Attorney General.

Bonds-Counties-Indebtedness.
A county may issue bonds for the purpose of retiring
bonds maturing if the amount of such new bonds, when
added to all other existing indebtedness of the county, does
not exceed five per centum of the assessed value of the taxable property of the county as disclosed by the assessment
for state and county purposes immediately preceding the
issuance of such bonds.
R. M. Hattersley, Esq.,
County Attorney,
Conrad, Montana.

My dear Mr. Hattersley:
You have requested my OpInIOn as to the manner of determining
the limitation of indebtedness which a county may incur in connection with the issuing of bond·s.
You state in your letter that the assessed value of the taxable
property in your county is about $16,000,000, while the total of the
percentages upon which taxes are computed is about $5,900,000; that
your bonded indebtedness is $534,000, of which amount $145,000 matures next year. If the limitation is 50/0 of the $16,000,000 assessed
valuation your total indebtedness is under the limit, but if the limitation is 50/0 of the $5,000,000, the total percentages on which taxes
are computed, then you have already exceeded the limit.
Section 4614, Revised Codes, 1921, which authorizes the issuance
of bonds by counties, was amended by Chapter 21, Laws of 1923. As
so amended this section provides that bonds issued under its provisions shall not, together with all other bonded indebtedness of the
county, exceed five per cent of the total of the percentages of the
assessed value on which taxes were computed, to be ascertained by
the last ass·essment for state and county taxes previous to the issuing of such bonds, and that such bonds, (except when the same are
to be issued for the purpose of refunding bond!! issued prior to the
approval of said Chapter 21) shall not be issued unless approved at
an election, etc., but such section, as so amended, contains the fol·
lowing provision:
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