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with interest on all deferred payments at the rate of five per 
cent (5%) per annum to be paid annually, and conditioned 
that upon the faithful performance of said contract by said 
purchaser, his heirs, legatees, or assigns, the title to said land, 
as acquired under the mortgage, will be reconveyed to the 
said purchaser, his heirs, legatees or assigns." 
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The "title to said lands as acquired under the mortgage" by the 
state is the title to the entire estate in the lands so acquired, includ­
ing oil, gas and other minerals, and, if we are to give any force or 
effect to this provision, then the s~ate must reconvey this title, which 
is a title to every estate in the lands. If none of the preferred class 
apply to purchase the lands, then they would be sold at auction to 
the highest bidder "in the same manner as other state lands are sold," 
which would, of course, 'include a reservation of the oil, gas and coal. 
This manner of sale, however, has no application to a re-sale to the 
preferred class mentioned in the statute, where the land is sold to 
the mortgagor, his heirs, assigns, legatees or parties interested of 
record who held liens subsequent to the lien of the state, as no pro­
vision 'is made for any competitive bidding, and it is apparent that the 
Legislature did not intend that, as to this class, competitive bidding 
should be indulged in. In other words, that the plan of sale in the 
case of other state, lands has no application to a resale to this class. 

It is, therefore, my opInion that on a repurchase of land sold to 
the state on execution sale, under a mor~gage foreclosure, the state 
must reconvey all title which it acquired under the mortgage, where 
repurchase is made by the mortgagor, his heirs, legatees or assigns, 
and that he is entitled to the first right to repurchase and that, in 
case he or his heirs do not exercise this right, then it may be exer­
cised by any of the other parties named in this section, 

Very truly yours, 
WELLINGTON D. RANKIN, 

Attorney General. 

Public Warehouseman-Assessmeni-Grain - Taxation. 

Grain stored in an elevator has its situs for the purpose 
of taxation at the domicile of the owner, unless it has ac­
quired an independent situs by use in trade or business in 
another state. 

Frank T. Hooks, Esq., 
County Attorney, 
Townsend, Montana. 

My dear Mr. Hooks: 

You have requested the opinion of this office relative to the mat­
ter of taxation of grain in public warehouses: 

First: Whether the warehouseman can be compelled to furnish 
to the Assessor a list of those who have grain stored in the elevator. 
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Second: Whether a warehouseman has the right to deliver grain 
stored at points outside of the State of Montana and at points o'her 
than the original place of storage. 

Third: Where and to whom should grain be assessed, where the 
elevator man refuses to disclose his records, and claims that the grain 
is now in Minneso<:a? 

Fourth: Is a storage ticket issued by a public warehouseman tax­
able on the basis of the amount of wheat it purports to represent, or, 
must the physical wheat be located and assessed in the hands of the 
person in possession? 

Since the s<:atutes make ample provision for the examination of 
a person as to his property, it would seem hardly necessary to deter­
mine whether a warehouseman could be compelled to disclose his rec­
ords and to report the amount of grain held in the warehouse and 
by whom owned, or as to whether he had a right to deliver the grain 
at points outside the State of Montana. 

The statute (Section 2003, Revised Codes, 1921), provides, ln part, 
as follows: 

"He (the Assessor) must require from each person a 
statement under oath setting forth specifically all the real and 
personal property owned by such person, or in his possession, 
or under his control at twelve o'clock m. on the first Monday 
in March. Such statement must be in writing, showing sep­
arately: 

"1. All property belonging to, claimed by, or in the pos­
session, or under the control or management of such per­
son. '" * * 

"4. The county in which such property is situated, or 
in which it is liable to taxation, and (if liable to taxation in 
the county in which the statement is made) also the city, 
town, school district, road district, or other revenue districts 
in which it is situated. * * * 

"6. All solvent credits, secured or unsecured, due or 
owing to such person or any firm of which he is a member, 
or due or owing to any corporation of which he is president, 
secretary, cashier, or managing agent." 

The oath attached to this statement is found in Section 2004 
and contains the following: 

"That the above list contains a full and correct state­
ment of all property subject to taxation, which I, * * * 
owned, claimed, possessed, or controlled at twelve o'clock m. 
on the first Monday in March last, * * *" 
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It would seem that this statement would be sufficient to obtain 
from the owner of the grain a full and complete statement upon which 
the assessment could be made, for the grain represented by the stor­
age ticket is still owned by the holder of the ticket even though 'it 
be admitted that the elevator company had a right to remove it from 
the state and deliver it at a terminal elevator outside the state. The 
rule "Mobilia personam sequuntur" applies and the situs of the wheat 
remains at the domicile of the owner, unless it has acquired an inde­
pendent situs by use in trade or business in another state, and this 
is hardly conceivable in the case of wheat on its way to market. 

As to whether a storage ticket is taxable on the bas'is of the 
amount of wheat it purports to represent would depend upon the use 
which was made of it. If the ticket was held by the owner merely 
as a receipt for the grain it would not be taxable. However, if the 
ticket was used as the basis of credit to secure a loan, I can see no 
reason why it would not be subject to taxation, the same as a prom­
issory note or other intangible property that was used as a basis 
for credit or as a representative of value. If the storage ticket is 
assessed there should be, no assessment of the grain itself as this 
would be in the nature of a double taxation. 

Your second question is answered by Section 3588, Laws of 1921, 
as amended by Chapter 41, Laws of 1923, which provides, in part, 
as follows: 

"Upon the return of the receipt to the proper warehouse­
man, properly endorsed, and upon payment or tender of all 
advances and legal charges, grain of the grade, quality and 
quan'.:ity named there'in shall be delivered to the holder of 
such receipt within forty-eight hours after the facilities for 

. receiving the same have been provided, or at the option of the 
owner, such warehouseman shall deliver such grain at ter­
minal, or if mutually agreed, the equivalent market value 
thereof on said date, less any freight and storage charges to 
terminal, and such other charges as may be allowed by the 
Commissioner of Agriculture." 

Very truly yours. 
WELLINGTON D. RANKIN, 

Attorney General. 

Public Warehouseman-Warehouse Receip'ts - Grain­
Storage. 

A public warehouseman must deliver the grain to the 
farmer upon delivery of the storage receipts, or pay for the 
same, and may not deduct a store bill owing by the farmer 
to the warehouseman. 
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