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Since so advising you my attention has been called to certain facts
in connection with such question, and which were not known to me at
the time I so advised you, and from these facts I am compelled to advise you that my advice to you was erroneous and that as a matter of
fact, the newly elec+ed county attorney is not entitled to the salary for
such time.
When the vacancy occurred in the office of c0unty attorney it became the duty to fill such vacancy by appointment, and' the person so
appointed held such office until the next regular election and until his
successor should be elected and qualified. It· then became the duty of
the board of county co=issioners to call a special election, to be
held on the same day as the next regular election, for the electi'on of
some person to fill the unexpired term of such county attorney, and
the person so elected at such election would be entitled to hold such
office for the remainder of the unexpired term, a vacancy again occurred in such office which should have been filled by appointment by
the board for the unexpired term. The board having failed to call such
special election and having failed to fill the vacancy in .the office which
occurred by reason of no person beIng elected fur such unexpired term,
the person appointed by the board when the office first became vacant,
as locum tenens, was entitled to perform the duties of the office until
his successor was elected and qualified. (State ex reI. Rowe vs. Kehoe,
49 Mont. 582; 144 Pac. 162.)
The county attorney elected at the general election held in November, 1918, was not elected for any portion of the' term expiring
with January t5h, 1918, but was elected for a term of two years commencing with January 6th, 1919, and no matter on what date he qualified such qualification was only for the term commencing with January
6th, 1919, and not for any portion of the term ending with January 5th,
1919. The result is that the county attorney elected for the term commencing January 6th, 1919, is not entitled to the salary of the office
of county attorney from December 28th, 1918, to January 6th, 1919, but
t.he person appointed by the board to fill the original vacancy. in the
office, as locums tenens being entitled to perform the duties of the office until January 6th, 1919, he is entitled to the salary of the office
until such date.
Respectfully,
S. C. FORD,
Attorney General.

CorporationS-License Tax-Computing and Assessing
State Treasurer-Duties.
In computing and assessing a corporate license tax, the
State Treasurer is controlled by Sections 2 and 3 of Chapter
79, Laws <:>f 1917, as amended by House Bill No. 250 and
Senate Bill No. 190 .
. The total net income, after deducting the arbitrary
amount, is the basis for the computation of the tax for a domestic company, and for computing the tax of a corporation
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doing business partly within and partly without the state,
the tbtal net income as shown by the report filed, without
any deduction, is the basis upon which it is computed.
Helena, Montana, March 17, 1919.
Mr. H. L. Hart,
State Treasurer,
Helena, Montana.
Dear Sir:
I am in receipt of your letter of the 12th instant, asking that 1
advise you relative to the bearing which two measures, viz., House Bill
No. 250 and Senate Bill No. 190, passed by the last legislature, have
upon Chapter 79, Session Laws of 1917, commonly known as the Corporation License Tax Law.
Chapter 79, Session Laws of 1917, provides for the payment of a
license tax by each corporation doing business in this state, whether
the business of the corporation be transacted wholly within the state
or partly within and partly without the state.
Section 2 of such chapter applies only to corporations doing business wholly within this' state and has no application to corporations
doing business partly within and partly without this state.
Subdivisions 1 to 4, inclusive, of Section 2, vrovide for certain deductions from the total gross income of a corporation doing business
wholly within this state for the purpose of arriving at the total net
income of such corporation, while Subdivision 5 of such section authorizes an arbitrary deduction of $10,000 to be made from such net income for the purpose of ascertaining the amount to be used as a basis
for determining the amount of the tax.
Section 3 of such chapter applies only to corporations engaged in
business partly within and partly without this state, and has no application to corporations engaged in business wholly within this state.
Subdivisions 1 to 4, inclusive, of Section 3, provide for certain deductions from the total gross income received from business done wholly
within this state by a corporation engaged in business parj.ly within and
partly without this state, for the purpose of ascertaining the total net
income received by such a corporation from the business done wholly
within the state, while Subdivision 5 of such section authorizes an
ttrbitrary deduction of $10,000 to be made from such net income for the
purpose of ascertaining the amount to be used as a basis for determining the amount of the tax.
By House Bill No. 250, approved March 1st, 1919, both Subdivision
5 of Section 2 and Subdivision 5 of Section 3 are amended so that
every corporation, whether engaged in business wholly within this
state, or partly within and partly without this state, is allowed to make
an arbitrary deduction from its net income of only $2,500 instead of
$10,000.
By Senate Bill No. 190, approved March 12, 1919, only Subdivision
5 of Section 3 of such chapter was amended, and this amendment in
effect simply strikes out that portion of such subdivision allowing a
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corporation engaged in business partly within and partly without this
state to deduct an arbitrary amount from its net income received from
business transacted within this state in order to ascertain the amount
to be used as a basis for determining the amount of the tax. In other
words, by House Bill No. 250, Subdivision 5 of Section 3 was amended
so as to reduce from $10,000 to $2,500 the amount which a corporation doing business partly within and partly without this state might
deduct from its net income from such business in order to ascertain
tbe amount to be used as a basis for determining the amount of the
tax, while Senate Bill No. 190 further amended such subdivision by
requiring the total net income to be used as the basis for determining
the tax without any deduction whatever from such net income.
The result of the two amendments made by these bills is that such
chapter now provides that a corporation engaged in business wholly
within this state may deduct from its net income the sum of $2,500
for the purpose of ascertaining the amount to be used as a basis for
determining the amount of the license tax, while a corporation engaged
in business partly within and partly without the state is not allowed
or permitted any deduction whatever from its net income from its business done within this state, but the total of such net income is the
amount to be used as a basis for determining the amount of the license
tax.
The license tax required to be paid by Chapter 79, Session Laws
of 1917, is not a license tax for the privilege of having engaged in
business as a corporation during the preceding year, but it is a license
tax for the privilege of engaging in business as a corporation during
the current year, the net income f'Or the preceding calendar year, or
preceding fiscal year if a corporation so elects, being used solely as a
basis for determining the amount of the, license tax for the year immediately following, that is the current year.
Under the provisions of such chapter each corporation is required
to file a report of its net income on or before the first day of March,
and the State Treasurer is required to determine and assess the amount
of the license tax and notify the corporation of the amount thereof not
later than June first, and such license tax must then be paid not later
than June 15th. No definite date is fixed for the assessment of the
tax by the Stwte Treasurer, but it is apparent that he cannot assess
the tax until after the returns have been filed, that is after March 1st.
and that he must assess the tax before June 1st, as he is required to
notify each corporation of the amount of the tax on or before that date.
It is clear from the language found in this chapter that a return
filed by a corporation does not of itself, and without any action by the
State Treasurer, fix and determine the amount of the license tax to be
paid, but that it is in fact intended simply to furnish the State Treasurer with the information which will enable him to determine and
assess the tax, for we find certain provisions whereby' a return may
be corrected or changed by the State Treasurer if the amount of income be understated therein, or if the return be erroneous or false in
any respect.
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Section 4 of such chapter requires each corporation to make a true
and accurate return of its annual net income "in the manner and form
to be prescribed by the State Treasurer with the approval of the State
Board of Equalization and containing such facts, data and information
as are appropriate and in the opinion of the State Treasurer necessary
to determine the correctness of the net income returned and to carry
out the provisions of this act."
I take it from this provision that any arbitrary amount which the
statute may authodze to be deducted from the net income is no part
of the return, and that the same is not required to be shown in the
return, but that the return is required to show only the total gross
income, all deductions made for the purpose of ascertaining the total
net incomel and the total net income after the deductions allowed by
Subdivisions 1 to 4, inclusive, have been made from the total gross
income, and it then becomes the duty of the State Treasurer to compute and assess the amount of the license tax and in making such
computation and assessment he must use as a basis the total net income
less any amount allowed by law as an arbitrary deduction therefrom.
It is, therefore, my opinion that the State Treasurer, in computing
and assessing the license tax to be paid by each corporation for the
current year, must be controlled by the provisions of SecHons 2 and 3
of such chapter as the same have been amended by House Bill No. 250
and Senate Bill No. 190, and that in computing and assessing the tax
to be paid by a corporation doing business wholly wi<thin this state he
must use as a basis the total net income, as shown by the report filed,
after deducting therefrom the arbitrary amount of $2,500, while in
computing and assessing the tax to be paid by a corporation doing
business p,artly wi<thin and partly without this state he must use as a
basis the total net income, as shown by the report filed, without any
deduction whatever therefrom.
Truly yours,
S. C. FORD,
Attorney General.

Counties, New-Indebtedness-Created by Special ActRecord Books-Property of Which County-Personal Property-School Districts - Joint - Adjustment Board-Taxes,
Delinquent-Collection-Seed Grain Bonds.
1. Where a county is created by a special Act, the adjustment of the indebtedness should take place as of the
date provided in the Act.

2. A record book containing public records is not to be
considered as property belonging to the original county.
is to be considered the property of such county in adjusting
3. Personal property belonging to the original county
the indebtedness of the new and old counties.
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