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Taxation of Lands Under the Carey Land Ace-Carey 
Lands, Taxation of. 

Lands under the Carey Land Act which have not been 
patented and which the state of Montana has not made 
proofs to the United States, are not subject to taxati'on as 
such. 

State Board of Equalization, 
Helena, Montana. 

Gentlemen: 

November 22, 1920. 

After considerable delay the county attorney for Pondera County 
and the attorney for the appellants have submitted an agreed state­
ment of facts with reference to the above matter. 

From this statement and from the records in the office of the 
Carey Land Board the facts appear to be substantially as follows: 

Under the provisions of the Carey Land Act the State of Montana 
filed certain lists with the Department of the Interior of the United 
States and procured the segregation from the public domain of the 
United States of about 72,000 acres of public lands. Thereafter the 
State of Montana entered into a contract with the Valier-Montana Land 
and Water Company whereby said company was to construct an irriga­
tion system and procure and furnish a supply of water sufficient to 
reclaim and irrigate said lands. Entrymen made filings upon such 
lands, paid the fees of $1.50 an acre to the State of Montana, and 
entered into contracts with the company for the purchase of water 
rights for the irrigation of the lands, each individual entryman con­
cerned in the appeal having fully completed his irrigation, cultivation, 
improvements, etc., has made proof under the State Carey Land Acts, 
and has received from the State a duplicate certificate reciting such 
facts. The Valier-Montana Land and Water Company has made proof 
to the State of Montana, showing that it has complied with the terms 
of its contract so far as procuring a sufficient supply of water and 
constructing an irrigation system for approximately 34,000 acres of 
land, and the State, in turn, has made the proper proofs to the United 
States covering the same, and the United States has issued to the 
State of Montana a patent for such 34,000, the State, ~n turn, having 
issued to the individual entrymen on said 34,000 acres patents for the 
lands embraced in their entries. None of this 34,000 acres is involved 
in this controversy. With reference to the remaining 38,000 acres, 
while the entrymen have made proofs to the State of Montana show­
ing, that the irrigation, cultivation, improvement, etc., of the land 
embraced in such entries has been fully completed and have received 
certificates from the State reciting such facts, the Valier-Montana 
Land and Water Company has not as yet made proofs to the State 
showing that it has procured a supply of water and has constructed 
an irrigation system sufficient to irrigate and reclaim such additional 
38,000 acres, and neither has the State of Montana made the proofs 
to the United States to entitle it to receive a patent for such 38,000 
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acres. The entrymen on these 38,000 acres of unpatented land have 
been assessed with the land embraced in their entries, and this appeal 
is from such assessments. 

With reference to the taxation of public lands of the United States, 
it has long been settled that so long as anything remains to be done, 
before an entryman or applicant is entitled to patent, the land is not 
subject to taxation, and that it is only when the entryman or applicant 
has done everything required of him to entitle him to patent, and 

f\ there remains nothing but the mere ministerial act of the officers of 
the land department in issuing patent, that such lands become taxable. 

Applying this rule here it will readily be seen that the lands in 
question cannot be taxable as there remains something more to be done 
before patent can be issued. While it is true that the individual entry­
men have done all that the law requires them to do, yet these entry­
men are not dealing directly with the United States, but are dealing 
directly with the State of Montana, the United States having nothing 
whatever to do with them, and it being wholly immaterial, so far as 
the right of the State to receive a patent is concerned, whether such 
entrymen have reclaimed, irrigated and improved such land as required 
by law, or whether such lands have been even entered. The right 
to patent does not depend upon the acts of any individual entryman, 
but upon the acts of the State of Montana, and before the United States 
can issue a patent it is the State of Montana who must make certain 
proofs, showing that the lands have been reclaimed by the procuring 
of water and the construction of an irrigation system sufficient to 
irrigate the same, and until such proofs have been made by the State 
of Montana something more than the mere ministerial act of the land 
officers in issuing patent remains to be done. 

It, therefore, follows that lands entered under the Carey Land 
acts for which proofs of reclamation, etc., have not been submitted by 
the State of Montana to the United States are not subject to taxation, 
and the lands falling within the 38,000 acres above described, portions 
of which are included in the entries of the appellants, falling within 
that class, none thereof are subject to taxation, and the appeals herein 
should be sustained, and such assessments ordered stricken from the 
assessment books of Pondera County. 

However, from the foregoing, it should not be understood that the 
appellants are the owners of no property, or interests in property, 
which is subject to taxation, because, as a matter of fact each appellant 
is the owner of certain property, or an interest in certain property 
which is subject to taxation. Each entryman has entered into a 
contract with the Valier-Montana Land and Water Company for the 
purchase of a water right for the irrigable portion of the land entered 
by him, the purchase price thereof being payable in fifteen install­
ments, and such entrymen have paid on their contracts all of the way 
from one payment to payment in full. Where payment in full has 
been made by an entryman he is the owner of such water right, and 
the same is taxable to him at whatever its value may be, but where 
payment in full has not been made, but certain payments have been 
made, then such entryman is the owner of an equitable interest in 
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such water right to the extent of the payments made by him, and 
such equitable interest in such water right is taxable at what ever its 
value may be. 

Respectfully, 

S. C. FORD, 
Attorney General. 

Highways, Special Road District, Power of Directors 
to Contract-Special Road District, Power of Directors to 
Contract. Special Road District, Power of Directors to 
Issue Warrants. 

The directors of special road district have power to con­
tract for road work on highways. 

The Directors of a special road district have no au­
thority to issue warrants for the payment of work in re­
pairing highways. 

Mr. I. S. Crawford, 
,County Attorney, 

Forsyth, Montana. 
Dear Sir: 

November 24, 1920. 

I am in rece~pt of your letter of recent date submitting certain 
questions in connection with Special Road Districts under Chapter 145, 
Session Laws 1917. 

1. Has the Board of Directors of a Special Road District 
authority to let contracts for road wark, and especially the 
repairing of existing roads within their districts, without au­
thority from the Board of County Commissioners? 
In Section 2 of Chapter 145, we find the following: 

"Except as herein limited, all supervision, repair and 
maintenance of roads and highways shall be done by and be 
a charge upon the Special Road Districts; provided that when 
the County Surveyor, or Special County Surveyor, as provided 
in this Section, may estimate any repair or construction work 
on any bridge or road to exceed three hundred ($300.00) dollars 
per mile in cost in anyone year, such repair or construction 
shall be a charge upon the county." 

In Section 6 we find the following: 

"Within the limits of the Special Road Districts, the said 
Board of Directors shall have all the powers heretofore granted 
to Road Supervisors, and shall have full authority over and 
are hereby charged with the duty of the general repair and 
maintenance of all roads and public highways and all bridges 
of twelve feet in length and under, within their districts, and 
they shall keep same in a state of proper repair and safety 
for public travel thereover." 
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