
52

52 OPINIONS OF THE ATTORNEY GENERAL 

Section 3112 provides that no county officer, except as provided in 
this chapter, must receive for his own use any fees, penalties or emolu
ments for any official service rendered by him, but, that the same must 
be collected by him for the sole use of the county and accounted for 
and paid into the County Treasury. The sole question then is whether 
or not the commissions which a sheriff collects for executing a power 
of sale in a chattel mortgage without court proceedings are collected 
by him for official service. I conclude that they are for the following 
reason. Section 12 of Chapter 86 of the 1913 Session Laws, provides: 

"It is lawful for the mortgagor of personal property to 
insert in his mortgage a clause authorizing the sheriff of the 
county in which said property, or any part thereof, may be, to 
execute the power of sale therein granted to the mortgagee, his 
legal representatives and assignes, in which case the sheriff 
of such county, at the time of default, at the request of the 
mortgagee, must, and iits hereby made his duty to advertise 
and sell the whole or any part of the mortgaged property.' 

It is clear from this law that the sheriff, when executing the power 
of sale in a chattel mortgage, is performing an official duty which the 
law says he must do, and in which he has no discretion. It is as much 
the sheriff's duty under the law to execute such power of sale as it is 
to perform any other Act which the law directs him to do. It is there
fore my opinion that the fees in question are fees collected for an 
official service and that as such they must be accounted for and paid 
into the County Treasury. 

Respectfully, 

S. C. FORD, 
Attorney General. 

Intoxicating Liquors-Seized for Non-Payment of Tax
Disposal of. 

Liquor laws prohibit the manufacture or sale of intoxi
cating liquor, except denatured alcohol, wines for sacramen
tal purposes and alcohol for scientific and manufacturing 
purposes. 

Hon. Wm. C. Whaley, 
Collector Internal Revenue, 
Helena, Montana. 

Dear Sir: 

--
February 22, 1919. 

I am in receipt of your letter of the 19th inst., regarding disposal 
of distilled spirits and alcohol seized by the government for non
payment of tax. 

The laws of this state absolutely prohibit the manufacture or sale 
within this state of ardent spirits, whiskey, brandy, gin, rum, beer, ale, 
wine, spirituous, vinous, fermented and malt liquors of all kinds, and 
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all liquors or liquids containing as much as two per centum of alcohol 
measured by volume, which are capable of being used as beverages. 
However, denatured alcohol, wines for sacramental purposes and alcohol 
for scientific and manufacturing purposes do not fall within the pro
hibition, but these are the only exceptions. 

We have no statute at this time regulating the introduction, manu
facture or sale of denatured alcohol, sacramental wines or alcohol for 
scientific and manufacturing purposes, consequently persons desiring to 
purchase the same 'for such purposes may do so without restriction. 
We have, however, advised wholesale druggists that in making sales of 
alcohol for such purposes they should be cautious and should satisfy 
themst;llves that the purchases were being made in good faith for such 
purposes. 

There has been introduced in the legislature a bill which regulates 
the sale of sacramental wines and alcohol for scientific and manu
facturing purposes, and unquestionably this bill will be enacted into a 
law. Under the provisions of this bill only certain classes of persons 
may import or purchase sacramental wines and alcohol, and then only 
when permits therefor are obtained from the county treasurer of the 
county in which the applicant resides. Should this bill be enacted into 
a law it will not become effective until April 1st of this year, requiring 
the same for scientific and manufacturing purposes who have executed 
the bonds required by the government as it would not be a violation 
of any of the laws of this state. Should the bill above referred to pass 
the legislature and become a law, after the same is in effect, such 
sales should be made only to persons holding permits from county 
treasurers to import or purchase alcohol. 

Trusting that will afford you the desired information, I am, 
Respectfully, 

S. C. FORD, 

Attorney General. 

Insurance Policy-Life-Rider-Accidental Death. 
A foreign assessment life insurance company' may make 

use of rider, providing for additional indemnity for accidental 
death. 

Hon. Geo. P. Porter, 
Commissioner of Insurance, 
Helena, Montana. 

Dear Sir: 

February 26th, 1919. 

I have your letter of· the 24th inst., submitting to me a proposed 
policy rider of the Guarantee Fund Life Association of Omaha, N:ebraska, 
providing for additional indemnity for accidental death. You asked 
whether or not the law under which this company is operating is such 
that the use of this rider should be denied in Montana. 
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