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who are inmates or who may have been eligible to admission as inmates and who were married prior to the year 1902.". I gather from
your letter that Mrs. St. Clair has been what is ordinarily known as the
common law wife of Mr. St. Clair for the past twenty-five years, that is
to say that these people have been living together for that time as man
and wife, without going through the formality of a marriage contract.
The question is whether the words "who were married prior to the year
1902" should properly include common law wives.
I am of the opinion that they should be so construed. Section 3607
of the Revised Codes of Montana, of 1907, defines marriage as a
"personal relation arising out of a civil contract to which the consent
of parties capable of making it is necessary." Consent alone will not
constitute marriage; it must be followed by solemnization or by mutual
and public assumption of the martial relation." In the case of O'Malley
vs. O'Malley, 46 Mont. at page 558, our Supreme Court defines what is
meant by mutual and public assumption of the marital relation as follows: "to use it means a course of conduct on the part of both man
and wife toward each other and toward the world, as that people generally would take them to be married." I assume from your letter that
the relations existing between Mr. and Mrs. StClair for some years prior
to 1902 were such as to constitute "a mutual and public assumption of
the marital relation. .If that is the fact, it is my opinion that these
people were "married" within the meaning of the laws of Montana and
of Section 1921 above quoted. I return to you herewith the letter of
Mr. Reiche, which you referred to me.
Respectfully,
S. C. FORD,
Attorney General.

Sheriff-Fees-Chattel Mortgage Sale.
A sheriff is not entitled to a commission in executing
a power of sale in a chattel mortgage, but must pay the same
into the County Treasury.
February 22nd, 1919.
Mr. Matt McLain, Sheriff,
Havre, Montana.
I have your letter of the 18th inst., requesting an OpInlOn as to
whether or not a sheriff is entitled to the commission on chattel mortgage sales or whether such commission belongs to the County.
Your letter does not state whether the chattel mortgag~ sale to
which you refer is a judicial sale after foreclosure in court, or whether
you refer to the usual procedure in which without any action by the
court a sheriff executes a power of sale contained in a chattel mortgage. I assume that you refer to the latter case for there could be no
question about the fee in the former belonging to the county.
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Section 3112 provides that no county officer, except as provided in
this chapter, must receive for his own use any fees, penalties or emoluments for any official service rendered by him, but, that the same must
be collected by him for the sole use of the county and accounted for
and paid into the County Treasury. The sole question then is whether
or not the commissions which a sheriff collects for executing a power
of sale in a chattel mortgage without court proceedings are collected
by him for official service. I conclude that they are for the following
reason. Section 12 of Chapter 86 of the 1913 Session Laws, provides:
"It is lawful for the mortgagor of personal property to
insert in his mortgage a clause authorizing the sheriff of the
county in which said property, or any part thereof, may be, to
execute the power of sale therein granted to the mortgagee, his
legal representatives and assignes, in which case the sheriff
of such county, at the time of default, at the request of the
mortgagee, must, and iits hereby made his duty to advertise
and sell the whole or any part of the mortgaged property.'
It is clear from this law that the sheriff, when executing the power
of sale in a chattel mortgage, is performing an official duty which the
law says he must do, and in which he has no discretion. It is as much
the sheriff's duty under the law to execute such power of sale as it is
to perform any other Act which the law directs him to do. It is therefore my opinion that the fees in question are fees collected for an
official service and that as such they must be accounted for and paid
into the County Treasury.
Respectfully,
S. C. FORD,
Attorney General.

Intoxicating Liquors-Seized for Non-Payment of TaxDisposal of.
Liquor laws prohibit the manufacture or sale of intoxicating liquor, except denatured alcohol, wines for sacramental purposes and alcohol for scientific and manufacturing
purposes.

--

February 22, 1919.
Hon. Wm. C. Whaley,
Collector Internal Revenue,
Helena, Montana.
Dear Sir:
I am in receipt of your letter of the 19th inst., regarding disposal
of distilled spirits and alcohol seized by the government for nonpayment of tax.
The laws of this state absolutely prohibit the manufacture or sale
within this state of ardent spirits, whiskey, brandy, gin, rum, beer, ale,
wine, spirituous, vinous, fermented and malt liquors of all kinds, and
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