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portions which will be detached from them when Daniels County finally
comes into existence. Therefore, no primaries can be held by Daniels
County, but so far as the primaries are concerned, those parts of the
old counties which will be included in the new county must be considered as parts of the old counties. In other words, the primaries
will be held in the old counties just as though no action whatever had
been taken for the creation of Daniels County.
Of course this will mean that at the general election in November
there will be no candidates in Daniels County who have been nominated
at a primary election, and that all canddates at that election will have
to run as independent candidates.
With reference to the power of the board of county commissioners to
employ legal counsel during the ninety days between the filing of the
resolution and the time when the county becomes fully created and
organized, I am of the opinion that the board of county commissioners
has no such power. While the act provides that the members of the
board shall immediately after receiving their certificates of election,
assume the duties of their offices, yet the act specifies just what
the board may do during the ninety day period, and it was evidently the
intention of the legislature that the members should immediately assume
the duties of their offices for the sole purpose of performing these
particular duties, in order that when the ninety day period expires the
county will then be in a position to proceed with the county business
and affairs. I fully agree with you that it would be best to have the
act also provide that the county attorney should assume the duties of
his office immediately in order that he might act as the legal advisor
of the board during the ninety day period, but the legislature having
failed to do so no one can read any such provision into the act.
Respectfully,
S. C. FORD,
Attorney General.

School Funds, Apportionment of, For High School-High
School, Apportionment of Funds For, When Pupils Reside
Out of District.
Apportionment of school funds is not required where
pupils attend a high school outside of the district or in another county in which they reside.
June 8, 1920.
Mr. J. E. Kelley,
County Attorney,
Boulder, Montana.
Dear Sir:
You have submitted to this office the question of whether the provisions of Subdivision 5 of Section 507 relating to the transfer of school
moneys due by aportionment from one to another where pupils are attending school outside their districts applies to (1) the case of pupils
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attending a high school outside their district but within their own
county, (2) to the case where they are attending high schools outside
the county in which they reside.
In your discussion of the matter you have arrived at the con·
clusion that transfer of moneys is not required in either of the above
cases. I agree with your!' conclusion insofar as it relates to any high
school within the county in which the pupils reside which levies or
participates in a levy on the whole county of taxes for the purpose of
maintainance, either under the provision of Section 2112 of the General
School LawS or Chapter 105 Session Laws of 1917.
"Attendance at any high school to whose support such money is
appo,ttidl1ed in accordance with the provision of this act shall be free
t(1 all eligible pupils residing within the district in the county in which
such and accredted high school is situated." (Subdivision 3 of Section
2112.) This is also substantiaJly the language of Section 3 of Chapter
105 above referred to. Were it not for this provision these acts would
in my opinion be unconstitutional as taking property without due pro·
cess of law. You will note that it could make no difference which high
school the pupils attended for the reason that apportionment is fixed
by the county superintendent of schools according to the average daily
attendance of high school classes.
You will note also that only those pupils who attend school in another district and who are, in the opinion of the county superintendent
of schools, attending such district for a good and sufficient reason, are
entitled to have their apportionment transferred to such district. See
Subdivision 5 of Section 507.
There is no provision of law to my knowledge requiring a transfer
of funds where high school pupils attend high schools in another county
from that in which they reside and for that reason it would be purely
optional with the district from which they came as to whether any
transfer of apportionment be made by it.
Respectfully,
S. C. FORD,
Attorney General.
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