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but whether or not the law is broad enough to authorize the 
trustees to erect and maintain a building of that character, for 
if they have the authority to erect it, ·have they the authority to 
maintain it? . 

In view of the construction of the powers granted to various 
boards contained in the decisions of our supreme court I am 
of the opinion that some further legislatiqn will be necessary to 
authorize the trustees to construct and maintain a building of 
that character." 
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Subse9-uently the Legislature did provide that bonds might be issued 
by the county for constructing a dormitory in connection with the 
County High School. However, the Legislature has not seen fit to so 
provide in case of the ordinary school district, and until it does, I am of 
the opinion that a school district cannot issue bonds for such purposes. 

Respectfully, 

S. C. FORD, 
Attorney General. 

T'ax Levy, May Be Submitted at Election for One or 
More Years-Highway Project Costing More Than $10,000 
Cannot Be Segregated in Units Costing Less Than $10,000. 

Board of county commissioners may not submit a propo­
sition to levy additional tax for one or more years at one 
election. 

Where a highway project in its entirety will cost more 
than $10,000, it cannot be segregated in units anyone of 
which would cost less than $10,000, without holding a special 
election. 

Mr. W. H. Gray, 
County Attorney, 

Libby, Montana. 

Dear Sir: 

April 6, 1920. 

I have your letter of March 24th, submitting several questions in 
connection with the expenditure of funds by your county for the con­
struction of highways, and would have answered your letter before this 
date, except for the fact that you stated therein that Mr. C. 'T. Young, 
Chairman of your board of county commissioners, expected to be in 
Helena last week and would call upon me personally and explain the 
facts to me in connection with such questions, and I have been waiting 
to see him before answering your letter. 

The first question submitted is in connection with the levying of .a 
special road tax under the provisions of Chapter 169, Session Laws 1919, 
and is as follows: 
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"Has the board of county commissioners authority to make 
an additional five mill levy for road and bridge purposes, as 
provided in Chapter 169 of the Acts of the Sixteenth General 
Assembly, in 1920, by reason of their authority granted in the 
special election held in 1919 authorizing them to do so?" 

Chapter 160, Session _ Laws 1919, authorizes the board of county 
commissioners to make an increased levy of ten mills or less, if 
such proposition be submitted to and approved by the electors at a gen­
eral or special election. There is no provision requiring such proposition 
to be submitted each year that the board deems it necessary to levy 
such additional tax, and there is, therefore, no reason why the board 
may not submit a proposition to levy an additional tax for one or more 
years at one election. Examining the proceedings of the board in con­
nection with the special election held in 1919, it appears that the board 
deemed it necessary to levy an additional tax amounting to fi~e mills 
for each of the years 1919 and 1920, and submitted that question to the 
electors. I am, therefore, of the opinion that under the authority granted 
by such election held in 1919 the board may levy such special tax of 
five mills for the year 1920, and is not requilred to again submit such 
proposition for the year 1920. 

Answering your second question, can the electors at a special elec­
tion called for the purpose of voting an increased road and bridge levy, 
as provided in said Chapter 160, authorize and empower the county 
commissioners to expend the entire amount raised by said levy, and 
being in excess of $10,000 on one project, and if so, should the proposi­
tion for such expenditure be included in the ballot provided for in 
Chapter 160, or should it be in a separate ballot, you are advised that 
in my opinion, these are two separate and distinct propositions. One 
proposition is with reference to incurring an indebtedness in excess (If 
10,000. Each proposition must be submitted at a separate and distinct 
election, although both elections may be held at the same time, and car­
ried on with the same judges, clerks, poling places, voters' registers and 
al other election machinery. 

The levy for 1919, authorized by the election is valid, and is also 
the levy for 1920 authorized at the same election, but no part of the 
funds derived from either or both of such levies can be expended on 
anyone project, when the cost will exceed 10,000, without the questions 
of such expenditure being submitted to and approved by the electors at 
either a special or general election. 

With reference to dividing the proposed highway into separate pro· 
jects, leaving an interval of space between each project the cost of each 
project being less than 10,000, would be indirectly doing just what the 
board of county commissioners is prohibited from doing directly. This 
whole highway must be treated and considered as one highway, and it 
cannot be otherwise treated or considered by attempting to divide it 
into several parts leaving an interval between each part. The consti­
tution prohibits the incurring of a liability of indebtedness for a single 
purpose in excess of $10,000, without the approval of the electors being 
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first obtained, and you cannot nullify the effect of this provision by at­
tempting to divide a single purpose into several distinct purposes, 
when in fact it is but a single purpose. 

My advice to your board of county commissioners is to hold a special 
election, submitting to the electors fairly and squarely the proposition of 
incurring an indebtednes in an amount necessary to construct the entire 
highway, and, if the board so desires, I see no reason why in the ques­
tion submitted it may not be stated that the amount is to be expended 
from the funds derived from the additional or increased levy of five 
mills for the years 1919 and 1920, and which has already been author­
ized. If the proposition is approved there is no reason why different 
parts of the highwaY may not be let under separate contracts. The 
whole highway will be treateq. as one highway, the entire cost of the 
whole being paid out of the funds derived from these levies, but the 
highway may be constructed by. different contractors, one contractor 
constructs one portion of the highway and another contractor construct­
ing another portion thereof. 

Truly yours, 

S. C. FORD, 

Attorney Genetal. 

Schools, Who May Be Trustee-Member of Legislature 
May Not Be Member of School Board. 

A member of the State Legislature of Montana is not 
eligible to hold the office of trustee of a county high school. 

Mr. Stewart McConochie, 
County Attorney of Fergus Co., 

Lewistown, Montana. 

Dear Sir: 

April 7, 1920. 

You have submitted to this office the following question: 

"Is a member of the State Legislature of Montana eligible 
to hold the office of trustee of Fergus, County High School 
Board?" 

You have asked first, whether or not there would be any incom­
patibility in the two offices, and second, -whether under the provisions of 
Article V., Section 7, the holding of the aforesaid office would be 
ilegal. 

"An office is said to be incompatible when one has the 
power of removal over the other." 
Attorney General vs. Counsel, 112 Mich. 145, 29 Cyc. 1382. 

"When one is in any way subordinate to the other of when 
one has power or supervision over the other, or when the nature 
and duties of the two offices are such as to render it improper 
from consideration of public policy for one person to retain 
both offices." 

cu1046
Text Box




