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Section 1 of the Act, by subdivision 3, contemplates that any corpora­
tion, person or association may sell its own stock in the State of Montana 
if two-thirds of its property is located within the state. Thls it may do 
through an agent or its officers. In such case the company is not required 
to be licensed, neither is the agent of such company required to be 
licensed. 

I am of the opinion that the particular cases which you cite are cases 
in which the agent cannot be required to procure a license. You state in 
your letter that the agents are corporations organized for the express 
purpose of and confine their operations to selling stock of companies which 
are not required to be licensed. If that is true, their agent, whether it be 
a person or a corporation, cannot be required to procure a license. 

Respectfully, 

S. C. FORD, 
Attorney General. 

Appropriations, Cannot Refund Money Without-Fine Il­
legally Assessed-State Auditor Cannot Draw Warrant For. 

Where a justice of the peace illegally assessed a fine, 
which was remitted to the State Treasurer, the State Auditor 
is without authority to draw a warrant for refunding the 
same without a specific appropriation therefor. 

Hon. J. L. DeHart, 
State Game Warden, 
Capitol. 
Dear Sir: 

Helena, Montana, January 8, 1920. 

Replying to your verbal inquiry of recent date in which you submit 
the following proposition: 

"May the State Treasurer refund money which was remitted to 
him by a justice of the peace for a fine assessed against an Indian 
for violating the state game laws, which said fine was illegally 
assessed and collected by reason of said justice of the peace being 
without jurisdiction and the said Indian and crime committed not 
coming within the jurisdiction of the laws of the State of Montana, 
the fine so assessed having been remitted and now being in the 
funds of the State Treasurer?" 
That the claim against the State is just and there should be a refund 

made, there is no doubt, and the only question for determination is whether 
or not, under the law, the State Auditor can draw a warrant on the treasury 
without a specific appropriation to draw against. 

Our Constitution prohibits drawing money from the treasury except 
in pursuance, of a specific appropriation, and declares that "no money 
shall be paid out of the public treasury except upon appropriation made 
by law, and no warrant drawn by the roper officers in pursuance thereof, 
except interest on public debt." (Art. 5, Sec. 34.) 

cu1046
Text Box



322

322 OPIKIONS OF ATTORNEY GENERAL 

It is my opinion that the clear intent of this provision is to require 
specific appropriations and prohibit their diversion to other purposes. 
There can be no implicit approprIation, as I view it, of money under our 
Constitution. 

This, I think, is a correct statement of the law, and as there is no 
secific appropriation against which the State Treasurer can draw a warrant 
in this case, it is his duty to refuse to do it. 

Respectfully, 

S. C. FORD, 

Attorney General. 

Insurance Policies-Participating and Non-Participating 
Policies. 

Although an insurance policy may have some of the fea­
tures of a participating policy, but if in fact it is a non-par­
ticipating policy, or has the effect of such, it cannot be writ­
ten in this state. 

Hon. George P. Porter, 
Commissioner of Insurance, 
Capitol. 

Dear Sir: 

Helena, Montana, January 8, 1920. 

I have your letter of December 20th, 1919, in which you make inquiry 
as to whether or not certain surety companies are violating Section 4021 
of the Revised Codes. 

I understand that these surety companies are writing surety bonds 
for employes in the service of the United States government in Montana, 
and that in order to write this business the Government requires that they 
appoint and maintain ,an agent in the State of Montana upon whom service 
of process might be made. These companies have appointed various agents 
in the State of Montana and have written the class of business referred 
to without obtaining a license from your office to do any business in the 
State. 

I am of the opinion that Section 4021 of the Revised Codes does not 
apply to surety companies. This section is one which requires "every 
foreign insurance corporation, association and society" to procure a license 
and pay a fee before it can do business in the State of Montana, and pen· 
alizes every person who represents a foreign insurance company which is 
doing business in this State in violation of the law. It is generally held 
that license statutes and statutes imposing a penalty are strictly construed 
and cannot be extended beyond the words found in the statute. For this 
reason I am of the opinion that the section referred to embrace3 insurance 
companies only, and a surety company in the strict sense of the word is not 
an insurance company within the meaning of Section 4021 of the Revised 
Codes. 

In 1909 the Legislative Assembly of Montana passed an Act regulating 
foreign surety companies. This Act is complete in itself and requires any 
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