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Schools, Maintenance Of-School Board, Discretionary
Powers Of.
A school board is vested with a certain amount of discretion in determining whether a school should be maintained in a remote part of a school district.
Nov. 4, 1919.

Mr. T. H. MacDonald,
County Attorney,
Kalispell, Montana.
Dear Sir:
You have submitted to me the question of whether the school board
can be compelled to furnish a teacher for a school house located in an
end of the district where the children would have to go from three to
six miles to attend the school in the other end of the district, or in lieu
thereof, provide transportation.
Officers of school districts are public officers, and like other public
officers their powers and duties are generally determined by statute. The
primary purpose of a school house is to provide school facilities for the
children within the district.
Under Section 508 of the General School Laws it is made the duty
of the board (1) to employ or discharge teachers, (2) to provide for school
furniture and everything needed in the school house; manifestly everything needed to conduct school. To allow pupils residing in other districts
to attend school in the district to which they have charge if, in their judgment, there is sufficient room. They may close their school and send pupils
of the district to another district, and for that purpose are empowered to
spend any money belonging to their district for the purpose of paying for
the transportation ot pupils from their district to such other district or
districts and for the purpose of paying their tuition and whenever they
deem it for the best interest of the district, they may expend any money
belonging to the district for the purpose of paying for the transportation
of pupils from their homes to the public school maintained in the district.
A fair construction to be given these various provisions is that the
school board is bound to use its utmost endeavor in an honest attempt to
give to each child in the district as near an equal chance of school facilities
a sthe circumstances of each case will permit. It is impossible to locate
the school in such a position that it will be equally advantageous to all,
for this reason the provision is made for transportation or transfer to
another district. In carrying out their obligation the board is vested with
certain discretion. This, of course, must not be arbitrary or capricious
or oppressive but must be a sound and legal discretion. For the control
of matters within their discretion I know of no remedy at law.
I am of the opinion that under Section 608 the board could be compelled to maintain school for at least three months if there are sufficient
children residing not les than five miles from the established school providing that in the judgment of the County Superintendent there is suf-
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ficient funds to support such school. It may be the board would prefer
to furnish transportation to children rather than expend the money to
maintain a school as therein provided.
Respectfully,
S. C. FORD,
Attorney General.

Irrigation Districts, Lands Within - Bonds Of - Warrants-Priority of Lien-Mortgages, Farm Loans.
The lien of bonds of irrigation districts date from the
timE. of their issuance and confirmation by the distriGt court,
and constitute a prior lien over farm loan mortgages executed
subsequent to the creation of the district.
The lien of warrants of irrigation districts date from
the time of the creation Of the obligation and constitute a
prior lien over farm loan mortgages to the creation of the
district.
Nov 8th, 1919.
Hon. Sidney. MiUer,
Register of State Lands,
Helena, Montana.
Dear Sir:
There is before this office for examination, a number of abstracts
submitted in connection with applications for loans, which show that the
property has been included in an irrigation district, organized under the
provisions of Chapter 146 of the Session Laws of 1909 as amended and reenacted by Chapter 145, Session Laws 1915, as further amended by Chapter
133, Session Laws 1917, and as further amended and re-enacted by Chapter
95, Session Laws 1919.
The question presented is: Can a farm loan be made on lands which
have been included within a duly created and organized irrigation district,
and to what extent the lien authorized under this Act would conflict with
the provisions of Section 4 of Chapter 124, Session Laws 1917, providing
that mortgages shall not be made on farm lands unless they are free and
clear of all other encumbrances or liens of every nature and kind.
Under
provided:

~ubdivision

5 of Section 4, Chapter 153, Laws of 1917, it is

"Every irrigation district established hereunder is hereby
declared to be a public corporation for the promotion of the public
welfare, and the lands included therein shal constitute all the
taxable and assessable property of such district for the purpose
of this Act. "It is further provided in the Act that for the purpose of organization
or for any of the immediate purposes of this Act, or in order to meet
the expenses occasioned by any calamity or unforeseen contingency, the
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