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276 OPINIONS OF ATTORNEY GENERAL 

Fees-New Counties, On Transferring Action To, Pay
ment Of. 

When an action is transferred to a new county, not af
fecting title to real estate therein, the clerk of the court may 
demand, under the provisions of 6508, Codes of 1907, a fee 
of $5.00 therefor. 

Mr. Wm. L. Bullock, 
County Attorney, 
Conrad, Montana. 
Dear Sir: 

Oct. 16th, 1919. 

I am in receipt of your letter of recent date requesting that I advise 
you whether or not the clerk of the district court shall collect a fee of 
$5.00 for filing actions transferred to Pondera County, when such action 
does not affect real estate. i 

Section 13 of Chapter 22, Session Laws 1919, by which act Pondera 
County was created, provides, first, that all actions pending in the district 
court of the old county or counties for the recovery of the possession of, 
quieting title to, or for the enforcement of liens upon, or affecting real 
estate lying in Pondera County shall on motion of any party thereto, be 
transferred to the district court of Pondera County; and, second, that all 
other actions or special proceedings in the district court of the old county 
or counties, on motion of any party interested therein, shall be transferred 
to the district court of Pondera County. No provision is contained in this 
section with reference to payment of filing fees in either class of cases 
referred to. 

Section 2867, Revised Codes 1907, provides that when a new county 
is created any action or proceeding begun in an old county, affecting any 
real property situated in the new county, upon written motion by any 
party interested in the real estate or affected by the action or proceeding, 
shall be transferred to the old county, but there is no provision in this 
section for the transfer of actions or proceedings other than those affecting 
real property. Section 2869 then specifies the fees to be paid on the 
transfer of an action or proceeding which may be transferred under Section 
2867, the clerk of the court wherein the action or proceeding was insti
tuted being entitled to certain fees, while the clerk of the court of the 
new county is not entitled to any fee whatever. However this section 
clearly refers to only those actions or proceedings which Section 2867 
authorizes to be transferred, actions and proceedings affecting real estate, 
and has no application to any other actions or proceedings. 

Section 6508, Revised Codes 1907, provides that when an order is made 
transferring an action, the costs and fees thereof and of filing the papers 
anew must be paid by the party at whose instance the order was made. 

Unquestionably when any action or proceeding is transferred to 
Pondera County under Section 13 of said Chapter 22, Laws of 1919, and 
such action affects real property, the county clerk of Pondera County is 
not entitled to receive a fee for filing the same in his court, but I am of the 
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opinion that if, under said section, an action which does not affect real 
estate is transferred, the clerk is entitled to receive a fee of $5.00 for filing 
such action, under said Section 6508. 

Respectfully, 

S. C. FORD, 
Attorney General. 

County Commissioners, Powers Of - Seed Grain Law, 
Construction Of. 

The county commissioners are vested with a large 
amount of discretion in the administration of the seed grain 
law. 

Board of County Commissioners, 
Mr. A. J. Flynn, Chairman, 
Chote!)u, Montana. 
Dear Sir: 

Oct. 22nd, 1919. 

I have your letter of September 19th, in which you raise a question 
under Section 23, Chapter 8 of the Laws of the .Sixteenth Legislative 
Assembly in Extraordinary Session. 

This Act was passed for the purpose of providing bona fide inhabitants 
of each county with seed grain, feed and provisions, in case such inhabit
ants, through misfortune of drought, hail or other unavoidable climatic 
conditions, have been unable to procure the same. (Section 1 of said Act.) 

By Section 23 of the Act the Board of County Commissioners compose 
a board of examination and adjustment. It is made the duty of said board 
to affirm and adjust and approve or disapprove applications filed under 
the provisions of the Act. The section provides that the board shall moot 
and consider separately each and every application filed, and determine 
who are entitled to receive relief from the county and the amount to which 
each applicant is entitled. This would therefore indicate that the board 
is vested with discretion. They must take into consideration the circum
stances of the applicant. The board should take into consideration the 
number dependent upon him and their ability to earn wages, and the 
opportunity to obtain work. The County Board of Commissioners consist 
of executive officials of the county and such officials must exercise good 
husbandry in the disposition of the county funds. The funds set aside 
for relief under the Act in question are subject to this same kind of super
vision. 

In Section 23 of the Act further discretion is given to the board 
where application is made for seed grain. If the county is one in which 
provision has been made for the distribution of seed under Chapter 19 of 
the Fifteenth Legislative Assembly in Extraordinary SeSSion, tnen it is 
within the discretion of the board to require the applicant to make applica
tion for seed grain under such Act. If no such provision has been made 
the board may require security for the seed grain furnished upon the 
land of the applicant or his other property. The section also provides that 

cu1046
Text Box




