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to the total expense to be assessed against the :and invol'eri for the con
struction and maintenance of such drainage di::;tJ'ict. J. pplication for the 
service of such counsel should be made by the 'irainage commissioner to 
the county commissioners and the reason therefor given. Pnder sub
division 1 of Section 2894 as amended by Chapter 15 of the Laws of !f,:9, 
the county commissioners are given power "to supen'ise the offieial con
duct of all county officers and officers of all 'listl'ic!s and other subdivi
sions of the county, charged with assessing, collectin~, safe keeping, man
agement or disbursement of the public revenues: ett.::' 

I am of the opinion that under the circumstances which you present, 
the county commissioners not only may but si1ould, appoinc a special 
attorney to represent the county drain commiscioGPl'. 

Respectfully, 
S. C. FORD, 

Attorney GeneraL 

County Commissioners, Powers Of-Mortgage Security, 
Farmers, Destitute. 

It is within the discretion of the county commissioners 
as to whether they should require security for loans under 
.Chapter 8, Session Laws of 1919, made to destitute farmers. 

Mr. H. F. Miller, 
County Attorney, 
Fort Benton, Montana. 
Dear Sir: 

Oct. 10th, 191:'1. 

I have your letter of August 25th, in which you ask whether or 11ot, 
under House Bill No. 12, of the Extraordinary Session of the Legislature 
for the year 1919, or Chapter 8 of the Laws of the Extraordinary Session 
of said legislature, the county commissioners have the authority to require 
mortgage security for notes accepted in payment of feed as well' as seed 
grain under the provisions of said bilL 

Section 1 of this Act provides that relief may be given to persons 
ref,iding in the county and finding themselves financially destitute. The 
commissioners are authorized to supply to such persons seed grain, feed, 
provisions and other necessary supplies. 

Section 21 of the Act makes provisions for the manner in which appli
cation for such supplies may be made by persons entitled thereto. Section 
22 of the Act provides that the "county commissioners shall constitute a 
board of examination and adjustment, and shall examine and adjust and 
approve or disapprove all applications filed under the provisions of this 
Act." Section 22 further confers a discretion upon the board of county 
commissioners in the approval or rejection of applications. The whole 
Act, however, contemplates that all persons, residents of the county, who 
by reason of the misfortune designated in the Act, and finding themselves 
financially destitute, are of right entitled to the relief provided in the Act. 

Section 23 of the Act designates certain conditions and qualifications. 
Your inquiry as to whether or not the board of county commissioners ha7e 
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the authority to 'require mortgage security for feed and provisions, as well 
as for seed grain, arises under this section. 

The county under this section shall furnish relief to the applicant 
and in payment must accept his note. In case the person making applica
tion is a married man then his wife is required to endorse the note of the 
applicant. The section further provides that the note shall bear interest 
at the rate of six per cent per annum "and shall in ordinary cases be due 
in one year from its date." A proviso is then stated as follows: 

"That in all cases it shall be optional with the board of county 
commissioners in the exercise of its discretion to authorize the 
giving of said note for a longer period of time or to modify the 
condiitons of said note in any manner deemed advisable by the 
board." (Section 23.) 

The section then contains a further proviso to the effect-in case 
application is made for seed grain-that if the applicant is the owner of 
land or other property upon which he is able to give security for the relief 
required, etc., it shall be optional with the board of county commissioners 
to refuse relief under this Act and require such applicant to apply for 
relief under Chapter 19 of the Laws of the Fifteenth Extraordinary Session 
of the Legislature, enacted in the year 1918. 

This Act is a relief measure and must be construed so that it will 
accomplish the purpose for which it was designed. It was designed to 
assist destitute persons and their families so that they might relllain in 
the county through the winter and cultivate their farms the following 
year. In administering relief, however, the law always requires good 
husbandry and county funds must be safeguarded. Under Section 22 of 
the Act, I am of the opinion that the board of county commissioners has 
the discretion to reject applications for relief where the applicant has 
property unincumbered. The Act expressly states in Section 23 that "it 
is expressly declared that the purpose of this Act is to extend relief to 
financially destitute persons only." Instances might arise where a person 
owning property cannot borrow cash on such property, and therefore 
finds it necessary to ask for relief from the county. In such a case, I am 
of the opinion that the county board of commissioners has the authority 
to require security for credit extended. The proviso found in Section 23 
reading "that in all cases it shall he optional with the board of county 
commissioners in the exert:ise of its discretion * * * to modify the 
conditions of said note in any manner deemed advisable by the board," 
gives the board of county commissioners authority to require as one con
dition of the note referred to, the giving of security and securing the pay
ment of such note. 

It is true that one person having no security to offer would be entitled 
to receive the relief without security, and another person having security 
"Ilight be required to furnish it securing the note. The objection might 
therefore be raised that in the administration of the law a discrimination 
between persons would result. Such an objection, however, can be 
answered with the statement that the board has the discretion to exercise, 
and even to the extent of refusing relief to one who owns proprty. The 
board in its discretion and in the exercise of good husbandry might prop
erly make a reasonable distinction as between classes of individuals, that 
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is, between those classes who own property and require them to furnish 
security, and those classes who do not own property and consequently 
furnish them relief without security for the credit extended. 

Respectfully, 
S. C. FORD, 

Attorney General. 

County Attorneys-Powers Of-Detectives, Employment 
Of-Claim Against County For. 

County attorneys are authorized to employ detectives to 
obtain evidence in criminal prosecutions and claims for their 
services are proper charges against the county. 

Hon. C. R. Stranahan, 
County Attorney, 
Havre, Montana. 
Dear Sir: 

Oct. 14, 1919. 

In response to your verbal request for an OpInIOn as to whether or 
not you are authorized to contract with experts and special investigators 
or detectives to pay them for their services in attending as witnesses at 
the erial for a compensation in excess of the amount which the statute 
allows for attendance of witnesses a he trial of a criminal case. 

It must be conceded that the duty and responsibility rest upon the 
County Attorney to conduct all prosecutions for crimes triable in his 
county. (Section 3052, Revised Codes.) It is clear that it is within the 
power of the County Attorney to do that which is essential to the prosecu
tion of offenders and that that is a matter necessarily, to a great extent, 
dependent upon his judgment. This is so as to all county offices in respect 
to the subject to which their duties relate. They take as indicental to them 
such powers as may be deemed necessary to the proper performance of 
their official duties. 

A great deal of latitude is given a County Attorney in the matter 
of incurring expenses incident to his official acts. He is the prosecuting 
officer of his county, charged with the prosecution of offenders against 
tbe law. Of necessity he must be vested with a large measure of dis
cretion in the management and preparation of cases that he is expected to 
prosecute and as to what expenses he shall incur in conducting prosecu
tions. By Section 3199, Subdivision 2, Revised Codes, "all expenses neces· 
sarily incurred by the County Attorney in criminal cases arising in his 
county" are made county charges. I think the County Attorney does not 
exceed his authority in engaging the services of experts, investigators or 
special detectives in the investigation necessary to enable him to deter
mine if a crime had been committed in the county and that such experts, 
etc., are entitled to reasonable recompense for services rendered and dis
bursements incurred while so engageQ. by the County Attorney, including 
the time in which they were used as witnesses, although such recompense 
exceeds the usual witness fees prescribed by Section 3182, Rvised Codes, 
when authorized and approved by the ~ounty Attorney. See Victors vs. 

cu1046
Text Box




