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by the provisions of the statute, but they disregarded its plain provisions 
and requirements, both in failing to let the contract to the lowest bidder 
and in severing the work to be done and letting it under separate contracts 
to different parties. The county thus failed to get the benefit of the 
competition provided for in the statute, and the purpose of this provision 
is defeated. 

State vs. Coad, 23 Mont. 138. 
The remedy is by injunction at the suit of a taxpayer. 
Bids need not be called for unless the statute requires it, but if 

notice, advertising and similar provisions are required, a contract entered 
into without attention to these preliminaries will be held invalid. Quoted 
with approval in O'Br'ien v. Drinkenberg, 41 Mont. 549. 

In Ford vs. Great Falls, 46 Mont. 409, it was said: "The power to let 
(contracts) is lodged exclusively in the council under the limitations 
prescribed by statute. If the statute gJ;anting the power also prescribes 
the procedure which must be pursued, this procedure is the exclusive guide, 
and the question of good or bad faith or of sound discretion on the part 
of the council does not affect the result. The question always is what 
does the statute say shall be done? The provision requiring competitive 
bidding is designed to prevent favoritism and to secure to the public the 
best possible return for the expenditure of the funds which the property 
owners are required to furnish through the payment of taxes." 

I am of the opinion, therefore, that if a contract cannot be divided in 
the first instance to defeat the statute no subsequent arrangement as to 
division of payments could be more effective to defeat its purpose. 

Respectfully, 

S. C. FORD, 

Attorney General. 

University of Montana-Buildings, Contracts For. 
Plans for the .construction of buildings by private capital 

for the University of Montana. 

Chancellor Edw. C. Eliott, 
Helena, Montana. 
Dear Sir: 

Sept. 26th, 1919. 

I am in receipt of your letter of the 9th inst., in which, in accordance 
with the instructions of the State Board of Education, you submit for 
m.y opinion a proposal, substantially as follows: 

. "A private corporation, or trustee representing a group of 
individuals contributing the building funds, will assume responsi­
bility for the construction and will construct two residence halls 
at the University at Missoula, each at a cost of $125,000.00, on 
land approved by the State Board of Education, not now under 
the control of the University, but lying within the area of the 
University campus as projected by the Gilbert-Carsley plans for the 
future constructional development of the institution. When ready 
for occupancy the state would lease the buildings at a fixed rental, 
furnish them for student use, and assume responsibility for their 
proper operation and upkeep, the amount of the annual rental 
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depending upon the general plan accepted for the future, several 
plans having been considered, as follows: 

1. An annual rental sum which would yield ·a net return of 
six per cent on the original investment; 

2. An annual rental sum which would yield a net return of 
six per cent on the original investment, and also permit the 
amortization of the investment at the end of a certain period of 
years, when the title to the buildings would pass to the state; 

3. An annual rental sum which would yield a net return of 
ten per cent until such time as the buildings might be purchased 
by the state, when all rental payments over and above the six 
per cent on the original investment would be applied on the pur­
chase price." 

You desire my opinion as to whether or not it is possible for the 
State Board of Examiners to authorize the State University to enter into 
an appropriate agreement for the erection of such residence halls and the 
rental thereof under one of the plans above outlined. 

It must be remembered that neither the State Board of Education, nor 
the State Board of Examiners, nor any officer or other board has any power 
or authority to contract any debt on the part of the state, to enter into any 
contract for the state, or to bind the state in any manner unless authority 
be first granted so to do by the legislature. 

Under plan 2 the agreement would bind the state to pay such an 
amount annually as would, at the expiration of a certain period, amount 
to payment of the amount invested with a net return thereon of six per 
cent during such period, while under plan 3 the agreement would bind the 
state to pay a certain amount annually, a portion of which would be a 
return on the amount invested, and the balance of which would apply on 
the purchase price of the proprty when purchased by the state. Under 
either plan the agreement would virtually constitute an agreement to 
purchase by the state, the only difference between the two being in the 
manner in which the purchase price would be paid. As the legislature 
has not granted authority to the State Board of Education, or to the State 
Board of Examiners, or to any other board or officer to enter into such 
an agreement or contract, any such agreement or contract would be ultra 
vires. the terms thereof could not be enforced against the state and the 
State Board of Examiners would have no authority to authorize payments 
thereunder. Therefore, until such time as the legislature may grant au­
thority to some board or officer to enter into such an agreement or con­
tract, these two plans cannot be considered. 

With reference to plan 1, whereby the agreement would simply bind 
the state to pay an annual rental sufficient to yield a net return of 6% 
on the' amount invested, the situation is somewhat different. Under 
Section 648, Revised Codes, as amended by Section 106 of Chapter 76, 
Session Laws 1913, and under Chapter 92, Session Laws 1913, unques­
tionably the State Board of Education, with the approval of the State 
Board of Examiners, may, whenever it is deemed necessary to do so, 
rent buildings for the use of the University, and such rental and the cost 
of furnishing such buildings may properly be paid out of the general 
approprilltion for maintenance and betterments, but even in such a case 
the agreement could not bind the state to rent the property for a definite 
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period extending over a long term of years. In other words, the state 
could not enter into an agreement which would have the effect of guaran­
teeing the rental of the buildings for any definite or certain length of 
time in the future, as the rental of such buildings must be considered 
merely for the purpose of supplying the needs and requirements of the 
University until such time as the state may be able to supply such needs 
and requirements by the construction or purchase of necessary buildings. 
I believe, however, that such an agreement might properly provide that 
;':0 long as the need for such buildings exists aud until such time as the 
state supplies such need by the construction or purchase of the necessary 
buildings, the state will rent such buildings at the agreed rental. If, 
under such an agreement, the buildings should be constructed the next 
legislature may authorize the purchase of such buildings outright, or 
may authorize the State Board of Examiners to enter into an agreement 
embodying either plans 2 or 3, or may authorize the rental thereof for a 
definite number of years in the future; in fact, the legislature may take 
any action with reference thereto which it deems proper. 

Respectfully, 

S. C. FORD, 
Attorney General. 

Rural School Districts-School Districts, Classification 
Of. 

By Section 7 of Chapter 211 of the 1919 Session Laws, 
the Legislature did not intend to create a new classification 
so a;s to conflict with Section 401 of Chapter 76 of the Ses­
sion Laws of 1913. 

A. A, Freseman, Jr., 
Clerk District No. 68, 
Geyser, Montana. 
Dear Sir: 

Oct. 1, 1919. 

You have submitted to me the question of whether the provisions of 
Section 7 of Chapter 211 of the 1919 Session Laws, being an act for the 
creation of rural school districts, providing for the creation of second class 
districts from the territory embraced in rural school districts, in any way 
conflicts with Section 401 of Chapter 76, 1913 Session Laws, and providing 
for the classification of districts according to population. 

Section 2 of Chapter 211 provides that after acceptance of th~ pro­
visions of the Act all distric.ts and parts of districts of the third class, and. 
minor portions of second and tihrd class districts, non-contiguous thereto, 
shall together constitute a single district to be known as the rural school 
district, while Section 7 thereof provides for the creation of second class 
districts from the territories of a rural district upon petition of one 
hundred quali~ied electors and au assessed valuation of $600,000 within 
the proposed district. This section says nothing about the population of 
the proposed district. Section 401 provides that all districts having a 
population of one thousand or more, and less than eight thousand are, and 
hereafter shall be, districts of the second class. 
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