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insofar as it attempted to confer power upon the board to hold a witness
before it in contempt, was void. The power of holding one in contempt is
purely a judicial function, and under such constitutional provision as the
one in question, the legislature is prohibited from granting judicial functions to an adtninistrative body.
There is still another provision of our Constitution which Section 7980
violates, insofar as it gives the county auditor power to punish for contempt. The section in question is found in Article 3, Section 27 of our
Constitution and reads as follows: "No person shall be deprived of rife,
liberty or property without due proces sof law." To give an executive
officer power to compel a witness to testify and then further empower him
to punish such witness for contempt for failure to testify woUld be depriving the witness of liberty or property without due process of law.
Sucli an ~xecutive officer not being learned in the law might put questions
to the witness which would be incompetent under the particular proceeding
or immaterial and irrelevant to any issue therein without having knowledge
of this fact or might further put questions to such witness the answers to
which would tend to incriminate him, ad yet compel an answer. This
would not be giving such a witness due process of law and would prevent
the legislature from giving an executive officer power to compel answers
to such questions as are referred to.
For the reasons above given I am of the opinion that a witness cannot
be compelled to answer before a county auditor. The county auditor, however, would not necessarily be prevented from properly discharging his
duties. He might issue subpoenaes and serve witnesses and when such
witnesses prove to be unwilling, "he might properly refuse to approve or
audit the particular claims upon which he is holding an investigation.
If the claim~nt, by proper proceedings, brought the auditor into court he
then could compel the attendance and testimony on the part of any witness he desired.
Respectfully,
S. C. FORD,
Attorney General.

Initiative and Referendum-Referendum Petitions-New
Counties-Method. of Determining Number of Referendum
Petitions In.
Method prescribed for determining the number of voters
in new counties for the purpose of signing referendum petitions.
July 9th, 1919.
Mr. C. T. Stewart,
Secretary of State,
Helena, Montana.
Dear Sir:
You have requested that I advise you with reference to referendum
petitions from new counties created since the general election in 1918 and
which are filed for the purpose of referring Referendum Measure No. 13,
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and particularly as to the manner or method by which you are to determine
the number of signatures required on such petitions from these new
counties.
The last session of the legislature created seven new counties: Garfield
out of a part of Dawson County; Treasure County out of a part of Rosebud
County; Glacier County out of a part of Teton County; Pondera County
out of parts of Teton and Chouteau Counties; Roosevelt County out of a
part of Sheridan County; McCone County out of parts of Sheridan and
Richland Counties; and Powder River County out of a part of Custer
County.
Under the initiative and referendum provision of the Constitution,
Art. V, Sec. 1, the whole matter of votes cast for governor at the regular
election last preceding the filing of any petition for the initiative or
referendum shall be the basis on which the number of legal petitions and
orders for initiative and referendum shall be filed with the Secretary of
State, and the last regular election at which a governor was elected, being
the general election held in 1916, the total vote cast for j:\"overnor at that
election is the basis on which petitions for referring Referendum Measure
No. 13 shall be filed.
The county clerk in each of the old counties, portions of which have
been included within these new counties, has in his custody a record of the
canvass of the votes cast for governor at the general election in 1916, this
record showing the total number of votes cast for governor in each precinct in such old county at such election. He also has a record, the minutes
of the board of county commissioners, showing the boundaries of each
election precinct as it existed in his county for such election. From the
description of the boundaries of these old precincts and the description of
the boundaries of the new county the county clerk can very easily ascertain
and determine which of these old precincts is now included in the new
county, and after determining which precincts are now included in the
new county and the total number of votes cast in each of such precincts for
governor at the general election in 1916, he can ascertain and determine
the number of votes cast in the old county for governor and which would
have been C'ast in the new county had the new county been in existence at
the time of the general election in 1916. Th only difficulty which may be
encountered by the county clerk is when the dividing line between the
old and the new county does not follow the boundary line of an old precinct
but cuts through such old precinct so that a part of the territory in such
old precinct still remains in the old county while a part of such territory
is now in the new county. Even in such case, however, he can ascertain
with reasonable certainty what votes cast from such precinct at the 1916
election were cast by electors residing in that portion still remaining in the
old county and that portion now in the new county. The county clerk has
the copy of the precinct register used at such election and the judges of
election placed an "X" before the name of every €lctor voting at such
election. Section 7 of Chaptet' 122, Session Laws 1915, the registration
law, requires a card for €ach elector registering, on which must be stated
his residence, post office, section, township and range. Section 18 requires
the county clerk to prepare a poll book (copy of the official register for
each election precinct) in which must be placed the information contained
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on the cards required by Section 7. Knowing the particular portion of the
old precinct now included in the new county the'county clerk, by referring
to the copy of the precinct register for 1916 can ascertain not only just
what electors voted at such election, but their actual residence, and can
thus determine just which of such electors resided in the portion of the
old precinct still remaining in the old county and just which of such
electors resided in that po~tion of the old precinct now included in the new
county.
You should, therefore, instruct each of the county clerks of each of the
old counties, portions of which have been included in new counties, to
ascertain, in the manner indicated,' the total number of votes cast for
govElrnor at the general election in 1916, by electors who resided in that
portion of the old county which is now included in the new county, and
certi,fy the same to you. It 'may be possible, of course, that there may be
a few instances where the residence is not so definitely stated that the
county clerk can be absolutely certain whether the elector resided in that
portion of the precinct still remaining in the old county, or in that portion
now included in the new cOUIity. In such a case the county clerk should
consider the elector as residing in the new county rather than in the old
county. If there be any sueh instances the county clerk would hardly care
to make an unqualified certificate that the number of votes cast in such
01d county by electors residing in that portion thereof now included in the
new county, were a certain number, and I have, therefore, prepared a form
of ,£ertificate which may be used by the county clerk in certifying the
nUElber of votes cast in the new county.
Respectfully,
S. C. FORD,
Attorney General.

Justice of the Peace-Fees-Salary-Filing Complaint.
A justice of the peace under Sec. 2 of Chap. 84, Session
Laws of 1917, 'is required to pay the fee collected for filing
a complaint charging a violation of the Fish and Game Law
into the county treasury.
July 10, 1919.
Hon. H. s. Magraw,
State Examiner,
Helena, Montana.
Dear Sir:
I am in receipt of your favor of recent date in which you request my
opinion as to whether a justice of the peace, when the law provides for a
regular salary, may make a charge of $2.50 for filing a complaint charging
a violation of the Game and Fish Law and retain such fee as he formerly
did when not on a salary, or whether he should withhold the fee out of the
fine imposed and pay the same into the Contingent Fund of the county.
Section 2 of Chapter 84, Session Laws of 1917, provides that a justice
of the peace, when on a salary, shall turn all fees collected over to the
county treasurer, excepting fees designated as miscellaneous fees by
Section 3176.
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