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with the making of the improvements, and the control and management
of the district is placed entin'ly in the Board of County Commissioners,
and not in any othe~ commlf'sion.
I assume that in order to present this matter to the Board of County
Commissioners, in order to have the board take the necessary action
towards cr,>ating this district, an organization of the citizens of Drummond was formed, which woos designated as the Improvement District
Commission. However, if thi., is true it was not a commission authorized or recognized by any provision of this Chapter, and never has
had, and has not now any right to exercise any power, authority or
control whatever over this improvement district.
Respectfully,
S. C. FOl<D,
Attorney General.

Banks and Banking-Sale of Bank Assets-Majority of
Stockholders.
Where a bank is insolvent and there are not sufficient
assets to pay all creditors, the Superintendent of Banks
should not permit a transfer of the bank assets.
\

December 24th, 1918.
Hon. H. S. Magraw,
Superint<>ndent of Ban~s,
Hr, Ipna, Montana.
Dear Sir:
Your letter of Decemb8r 23rd, 1918, states that you have assumed
charge of the affaire; of the. State Bank of Windham under Section 59
of Chapter 89 of the 1915 Session Laws, and you ask whether a majority
of the stockholders of this bank may now sell all of the bank assets
under an express agreement that the purchaser shall assume only the
deposited liabilities. In answering your letter it will be necessary for
me to make certain assumptions as follows:
First: If, after a careful audit of the banks affairs, you should
ascertain that such a sale as the above would not give any undue preference to any creditor of the bank, and that there are sufficient assets
to pay all the creditors of the bank, no objection could be made to such a
sale being affected.
Second: Assuming that there are not sufficient assets of the bank
to pay all of its creditors, such a transfer as you have suggested would
manifestly give to one class of creditors a preference over another class,
and I take it that such are the existing facts upon which my opinion
is requested.
Assuming, therefore, that there are not sufficient assets of this
bank to pay in full all of its creditors, the question involved becomes
different. After insolvency of a commercial bank may a preferential
transfer of its assets be made?
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The Montana Bank Acts, Chapter 89 of the 1915 Session Laws and
Chapter 148 of the 1917 Session Laws contain no specific legislation upon
this question. It must therefore be decided by an examination of the
powers and duties of the Superintendent of Banks. It is first to be
observed that Section 59 of Chapter 89 Supra, directs that the Superintendent of Banks "shall forthwith take possession of its books, records
and assets and shall be authorized and empowered, and is directed to
take such action as in his judgment is best for the protection of the
depositors and stockholders of such bank." The section also provides
that such books, records, and assets, while in charge of the Superintendent of Banks, are not subject to any levies or attachments.
It is evident from the above that it was the intent of this act to
clothe the Superintendent of Banks with full power to take possession
of and manage the assets of the bank. The Act suspends the right of
attachment after the Superintendent has taken over the affairs of the
bank. Apparently the Bank Superintendent, when in charge of a bank,
is an officer very similar in his powers and duties to the trustee for
whose appointment provision is made by the next section of the Act.
In my opinion, the Superintendent should deal with the assets of the
bank in such a way that his act, if reviewed, would receive the approval
of a Board of Equity. In Michie on Banks and Banking, Vol. 1, page
525, the following rule is laid down. "The capital stock and assets of
an insolvent banking corporation constitute from the date of insolvency
a trust fund for the payment of the debts of the bank in the order
prescribed by law or other wise pro rata." On page 530 the same author
further states: "A examination of the authorities indicate that the rule
applicable to the distribution of an estate assigned for the benefit of
the creditors of an insolvent, govern in the distribution of th estate of
an insolvent corporation in the hands of a receiver." Likewise, quoting
from the same work, page 598, "a general depositor is merely a general
creditor of a bank and is not entitled to a preferred claim against the
assets in the hands of the receiver unless equitable consideration justify
it." Cite numerous cases under paragraph 3 of the Note accompanying
the above statement.

Applying the above rules it seems to me apparent that a Bank
Superintendent in posseSSion of the assets of insolvent commercial banks
ought not to do or consent to the doing of any act by which any
creditor, not otherwise entitled thereto, would obtain an undue preference over any other creditor. He should, in my judgment, administer
the assets of the bank under his jurisdiction in practically the same way
as would be done by a receiver. For you to permit a transfer such
as you have suggested to be made would clearly give a preference to
the depositors over other creditors of the institution, (assuming of
course, that there are not sufficient funds to pay all creditors). I
therefore advise that you cannot legally permit such a transfer to be
made under the existing facts. There can be no objection, as I have
stated above, to your approving a transfer of this sort if you are con-
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vinced that the assets are sufficient to pay all the creditors. Otherwise,
you are advised that it is my judgment that you cannot legally sanction
such a transfer.
Respectfully,
S. C. FORD,
Attorney General.

Intoxicating' Liquors-Extracts-When Prohibited.
When flavoring extracts and essences, toilet and household preparations and·medicines contain!ng alcohol are classed
as intoxicating liquors under the prohibitory and prohibitory
enforcement law of the State.
December 28th, 1918.
Mr. T. H. MacDonald,
County Attorney,
Kalispell, Montana.
Dear Sir:
I am in receipt of your letter requesting my opinion as to whether
or not extracts, essences and medicines containing two per cent or more
of alcohol are intoxicating liquors and the sale thereof prohibited by
our laws.
The question of whether such liquors or liquids are or are not "intoxicatLng liquors," within the meaning of the .terms as used in prohibition' laws, has been before the courts many times, the answer given
in such case depending entirely on the wording or phraseology of the
particular statute under consider3Jtion.
Perhaps one of the first, and unquestionably one of the most important cases in which this question was presented was that of the
Intoxicating Liquor Cases, 25 Kans_ 751, 37 Am. Rep. 284, which required the construction of Sections 1 and 10 of Chapter 128 Session
Laws of Kansas 1881, the opinion being written by Mr. Justice Brewer,
afterwards' for many years an Associate Justice of the Supreme Court
of the United States, and the rule or principle there announced, particularly with reference to patent medicines has been almost uniformly
approved and adopted by the courts of other states having laws containing similar> provisions.
At the time this decision was rendered the two sections of the
Kansas law construed were as follows:
"SeQtion 1. Any person or persons who shall manufacture,
sell, or barter any spiritous, malt,. vinous, fermented or other intoxicating liquor shall be guilty of a misdemeanor and punished
as hereinafter provided; proviaed, however, that such liquors
may be sold for medicinal. scientific ana mechanical purposes
as provided in this act."
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