168

OPINIONS OF ATTORNEY GENERAL

July 1, 1895, the board of county commissioners has not performed any act
sufficient to constitute recognition thereof as a public highway, then the
same is not a public highway even though the public may have used the
same for more than ten years. On the other hand if, since July 1, 1895, the
board of county commissioners has performed any act sufficient to constitute recognition of a road traveled by the public a~ a public highway, and
such act has been followed by adverse user by the public for a period of
ten years, then the same is a public highway by prescription.
Respectfully,
S. C. FORD,
Attorney General.

Salaries-Deputy County Officers-Maximum and Minimum.
Under Chapter 222, Session Laws of 1919, a certain definite salary is fixed for deputies, and the county commissioners have no authority to name the salary of a deputy above
the minimum provided therein.
June 10th, 1919.
Mr. G. P. Peterson, Chairman,
Board of County Commissioners,
Missoula, Montana.
Dear Sir:
I am in receipt of your letter of recent date submittng for my opinion
the following:
"We would like your opinion on the provisions of Senate Bil
No. 64, fixing the salaries and compensation of deputies in county
offices. Does this bill allow the board of county commissioners to
fix the salaries of the deputies at any amount they see fit above the
minimum amount provided in the bill, and if so, could not the
board fix the compensation of the deputies at a larger figure than
the elected officer under whom he is working receives?"
The last legislature passed two acts, one, Senate Bill No. 45 with reference to salaries and compensation of county officers, being an amendment
of Section 3116, Revised Codes 1907, and the other, Senate Bill No. 64, with
reference to the salaries and compensation of deputies in county offices,
being an amendment of Section 3118, Revised Codes 1907, as amended by
Chapter 85, Session Laws 1909, and by Chapter 132, Session Laws 1911,
such acts being Chapters 221 and 222, respectively, Session Laws 1919.
Chapter 222, in fixing the salary and compensation of each deputy, uses
the words "at a rate of not less than" the amount then being specified, for
instance the salary and compensation of the chief deputy county clerk and
recorder in a county of the third class is fixed "at a rate of not less than
nineteen hundred fifty dollars."
The sole question is whether it was the intention of the legislature to
fix the salary and compensation of each deputy named at the certain
definite amount specified in the act, the board of county commissioners
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having no authority to either increase or reduce such salary and compensation, or whether it was the intention of the legislature to merely specify
a minimum salary and compensation, the board of county commissioners
being vested with the power and authority to fix the salary and compensation of any deputy at any amount in excess of such specified amount which
they might deem proper.
The Revised Codes of 1907 contained two sections with reference to
salaries of deputies in county offices. Section 3118 fixed the maximum
salaries to be paid such deputies, the words used being "maximum annual
compensation" and "not to exceed" the amount specified, while Section
3136, by implication, authorized the board to fix the salaries of deputies at
any amount not exceeding the amounts specified in Section 3118.
In 1909 Section 3118 was amended by Chapter 85, Session Laws 1909
and by such amended the words "maximum" and "not to exceed" were
omitted, so that it was clearly the intention of the legislature to provide
for the payment to deputies of the specific salaries named in such chapter,
the board of county commissioners having no power or authority to fix
such salaries at either a greater or less amount than those specified in such
chapter. In 1911 Section 3118 was again amended by Chapter 132, Session
Laws, but this amendment, like the amendment of 1909, fixed the salary of
each deputy at a certain definite amount, such amount being both the
maximum and minimum amount.
It has been held that when the words "not less than" are used and a
definite amount specified, such amount is both the maximum and minimum
amount, it being the intention of the legislature that only that amount is
meant, no greater and no less. Stimpson vs. Pond Fed. Case No. 13455, 23
Fed. Cases 101; Town of Central v. Madden (So. Car.) 61 SE 1029. While
it has also been said that the words "not less than" are sometimes synonymous with the words "not exceeding." 2 Bouvier's Law. Dict. under word
"less," pg. 1929.
Section 3116, Revised Codes 1907, fixed the salary of the sheriff in a
county of the second class at $3500.00 a year, while such Section as amended
by Chapter 121, Session Laws 1919, fixes the salary' of the sheriff in a
county of the second class at $3,500.00 a year. If the words "at a rate of
not less than," as used in Chapter 222, Session Laws 1919, in connection
with the salary of the under sheriff in a county of the second class, are to
be given their literal meaning, so that the amount of salary, $1950.00 a
year, is to be taken as the minimum amount the board of county c·ommis"
sioners having the power and authority to allow such undersheriff a salary
in any amount in excess thereof, the board of county commissioners may
fix the salary of such undersheriff at the same amount as the salary paid
the sheriff, $3500.00, or they may fix it at $5,000.00 or at $9,000.00, or at
any other amount, there being no limitation whatever as to the amount.
It seems inconceivable that such could have been the intention of the
legislature, and I do not believe such was the intention.
I am, therefore, of the opinion that it was the intention of the legislature, in Chapter 222, Session Laws 1919, to fix a certain definite salary for
each deputy therein named, such amount being intended to be both the
maximum and minimum salary to be paid, and that the board of county
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commissioners has no power or authority to fix the salary of any deputy
named therein at any amount either in excess of or less than the salary
specified for such deputy in such chapter.
Respectfully,
S. C. FORD,
Attorney General.

Building Sites on Railroad Right of Way-Assessment
Of.
Method to be followed in assessing building sites leased
from railroad companies.
June 14th, 1919.
State Board of Equalization,
Helena, Montana.
Gentlemen:
I am in receipt of your letter of this date, inclosing letter from County
Assesor of Treasure County, asking that you advise him as to the method
to be used in assessing building sites leased from railroad companies on
their rights of way, and used by the American Society of Equity for their
elevators, and by the Great Western Sugar Company for beet dumps.
Section 2501 Revised Codes defines the term "real estate" as including
the possession of, claim to, ownership of, or right to the posssession of
land.
The rights of way of railroad companies will be assessed to the railroads owning the same, and whether or not the possession of, or right to
the possession of any part of railroad right of way for elevator or other
sites should be assessed and taxed to the persons or companies having the
possession or right of possession thereof depends on whether the same have
any taxable value.
It will be found in most instances I believe that the right of way is
occupied as an elevator site, or as a site for other purpOfJes, under a permit
from the railroad company, rather than under a lease, the term being
indefinite and subject to termination by either party on notice, and without
the pa·yment of any rental, or at most merely a nominal rental. In such
instances it Is doubtful whether the possession or right of possession has
any taxable value whatever. In some instances, however, the term of
occupancy may be definite and certain and the rental required to be paid
more than a nominal amount. In such a case unquestionably the possession and right of possession has some taxable value and should be assessed
and taxed under Section 2501 as real estate. Just what value should be
placed thereon for taxation is, however, somewhat difficult to determine.
Such value will depend to a certain extent on the unexpired term of the
lease or permit, that is the term for which it is to run, and the amount
of the rent paid therefor, and whether or not other sites equally as good
can be procured in the immediate neighborhood. All of these are matters
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