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office at ten cents per folio, but this Section was amended by House
Bill No. 86, 15th Legislative Assembly, so that the fee for preparing
copies of papers in his office is fixed at fifteen cents per folio, and
when certified to, fifty cents for certificate and seal.
Section 3139, Revised Codes, provides that all fees charged and
collected by salaried county officers shall be by such officers paid into
the county treasury.
It is, therefore, my opinion, that a clerk of the District Court in
making a certified copy of any naturalization paper is required to
charge a fee of fifteen cents per folio and fifty cents for his seal, and
is also required to account to and pay over to the county all such fees
collected by him.
Respectfully,
S. C. FORD,
Attorney General.

Taxes-Refunding- Tax'es-Erroneously and Illeg-ally Collecting- Taxes.
When any tax has been erroneously collected by a county
the board of county commissioners must refund such erroneous tax, and the state's portion of such tax must be refunded to the county, and that for such purpose the state
auditor must dra'w his warrant for the same in favor of the
county refunding- the tax.
April 14, 1917.
Hon. William Keating,
State Auditor,
Helena, Montana.
Dear Sir:
I am in receipt of your letter of the 14th inst. with reference to
refund of taxes erroneously collected on real estate in Fergus County,
enclosing letter from W. W. Wheaton, County Treasurer, with reference
thereto, and requesting an opinion as to the proper procedure in an instance of this nature.
Section 2669, Revised Codes, is as follows:
"Any taxes, percentum and costs, paid more than once,
or erroneously or illegally collected, may, by order of the
board of county commissioners, be refunded by the county
treasurer, and the state's portion of such tax, percentage and
costs, must be refunded to the county, and the state auditor
must draw his warrant therefor in favor of the county."
In case of Hayes v. Los Angeles County, 99 Cal. 78, 33 Pac. 766,
involving the construction of a California Statute similar to Section
2269, it was held that the word "may" meant "must" and that the
board was compelled to refund taxes erroneously collected, the county
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being reimbursed by the state for the portion of the state's taxes refunded by the county.
I am, therefore, of the opinion that when any tax has been erroneously collected by a county the board of county commissioners
must refund such erroneous tax, and that the state's portion of such
tax must be refunded to the county, and that for such purpose the state
auditor must draw his warrant for the same in favor of the county refunding the tax.
However, before such warrant is drawn by the state auditor, he
should require a certificate from the county treasurer showing the
amount of the tax refunded, how the same was apportioned to the
several state funds, and the order of the board of COUnty commissioners ordering the refunding of the same.
Respectfully,
S. C. FORD.
Attorney General.

Chattel Mortgages-Future Advances-Validity of Future Advance Clause.

A chattel mortgage covering future advances will take
precedence over a second mortgage when the future advances
are a fixed sum and there is a binding agreement on the
part of the mortgagee to advance the same.
April 14. 1917.
Hon. H. S. :\Iagraw,
Superintendent of Banks,
Helena, Montana.
Dear Sir:
You have submitted a form of chattel mortgage, whlcn contains a
clause providing for future advances of money. and also provides that
the same security should cover said future advances; the question submitted is: Whether or not a second mortgage taken by a third party
and filed prior to the future advances being made by the mortgagee of
the first party, is subject to this future advance clause?
The clause in the mortgage referred to is as follows:
"And also. as security for such future and additional sums
of money as may, from time to time. hereafter, during the ll1e
of this instrument. be advanced and loaned by said mongagee
to said mortgagor, together with the interest thereon, which
said future advances when made arc to be eVidenced by note
(s) from said mortgagor to said mortgagee and are to De as
fully secured hereby as though the same were specifically described and set forth herein. but for no greater amount, however, than.
................................................... Dollars."
The question of mortgages given to secure future advances was
before the Supreme ('ourt in the case of Westheimer v. Goodkind, 24

