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OPIl\'IOl'\S OF THE ATTORl\'EY GEl\'ERAL

April 7, 1917.
;\lr. J. E. Kelly,
County Attorney,
Boulder, ;\lontana.
Dear Sir:
I have your letter of April 7th in connection with the propoSition
of whether or not the. County Superintendent must give notice of a
time appointed by him for considering a petition for the organization
of a new school district, in accordance with the provisions of Section
404 of the School Law, where a district is being organized in accordance with the provisions of Section 405 by a petition to the board
of trustees, and the petition having been denied, an appeal is taken
to the county superintendent.
The last sentence of paragraph one of Section 405 is its follows:
"Any three resident tax payers of either the old or new
district may within thirty days appeal from the decision of the
said board of. school trustees to the county superintendent of
schools and may, within thirty days appeal from any decision
or order made by the county superintendent of schools to the
county commissioners whose decision shall be final."
As I advised you in my letter of March 29th, in connection with
the interpretation of these two Sections of the school law, these two
sections should be read together and made to harmonize as far as
possible. It would, therefore, appear to me that no proceedure being
outlined in paragraph 1 of Section 405 relative to an appeal to the
county superintendent and from the county superintendent to the
board of county commissioners, such appeal should be taken in the
manner provided in paragraph 1 of Section 404, and the county superintendent should give notice of such appeal and hear the petition in the
same manner as though it was an original petition to him for the
organization of a new school district.
Respectfully,
S. C. FORD,
Attorney General.

County Warrants.
It is not necessary for a county warrant to be signed by
the chairman of the board of county commissioners.
April 10, 1917.
Hon. H. S. Magraw,
State Examiner,
Helena, Montana.
Dear Sir:
You have submitted to me the question of whether or not county
warrants signed and attested by the County Clerk should not also
be signed by the chairman of the board of county commissioners.
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Section 763 of the 5th division of the Compiled Statutes of :-'10ntana. of 1887, was as follows:
"County orders shall be signed by the chairman and attested by the clerk, and shall specify the nature of the claim
or service for which they were issued".
Section 762 of the Compiled Statutes of 1887, immediately preceding the Section above quoted, was re-enacted as Section 4286 of
the Political Code of 1895, with some slight changes, which is now
Section 2945 of the Revised Codes of 1907. Section 764 of the Compiled
Statutes of 1887, immediately following the Section above quoted, was
re-enacted as Section 4288 of the Political Code of 1895, with some
slight changes, which is now Section 2947 of the Revised CodeR of
1907.
It will be noted that the Section of the Compiled Statutes of 1887
requiring county orders to be signed by the chairman of the board
was dropped in the revision of the codes of 1895. Sect:on 2894 (12)
of the Revised Codes of 1907, gives the county commissioners power
at regular meetings of the board to examine, settle and allow all accounts legally chargeable against the county, except the salary of officers, and order warrants to be drawn on the county treasurer therefor, -and provide for the issuing of the same. By Section 2949 warrants
drawn by order of the board of county commissioners on the county
treasurer must specify the liability for which they are drawn. By
Section 3045 (3) it is made the duty of the county clerk to draw warrants on the county treasurer in favor of all persons entitled thereto,
in payment for all claims and demands chargeable against the county,
which have been legally examined, allowed and ordered paid by the
board of county commissioners. And by Section 2986 (5) it Is made the
duty of the county treasurer to disburse the county moneys only on
county warrants issued by the county clerk, based on orders of the
board of county commissioners.
The authority to issue county orders and warrants is a statutory
one. The power to allow claims and to order the issuance or county
warrants is vested in the fiscal officers of the county, usually the
board of county commissioners, to be exercised at a meeting of such
board. As a general rule the actual issuance is a ministerial duty to
be performed by the clerk upon the direction of the proper authorities.
11 Cyc. 532-3;
Schorn v. Williams, (Cal.) 43 Pac. 8;
American Bridge Co. v. Wheeler, (Wash.) 76, Pac. 535.
In view of the foregoing it would appear to me that it is not
necessary for a county warrant to be signed by the chairman of the
board of county commissioners; but that the claim upon which it is
based must be duly allowed and approved by the board of county commissioners at a regular meeting of the board, and an order made for
its payment, and that the clerk issues a warrant based upon the order
of the board.
Respectfully,
S. C. FORD,
Attorney General.

