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Refund Taxes—Deduction of State’s Portion of .Taxes
Refunded — Csunty Treasurer — Statutes Construed, Sec.
2720, Rev. Codes 1907—Taxes.

Construction of Sec. 2720, Rev. Codes of 1907 with refer-
ence to statement of facts submitted.

March 8th, 1918.
Hon. H. L. Hart,
State Treasurer,
Helena, Montana,
Dear Sir:

You have submifted to me a letter frcm Mr. C. Wilson, County
Trezsurcr ¢f Chcuteau County, regarding deducticns, which may be made
by a county treasurer of the siate’s portion of taxes refunded by county
comrmissioners, frcm the émount of money in the hands of such county
treasurer and due fo the state as its porticn cf taxes collected, and have
requested my opinion regarding -the construction to be placed on Sec.
2720, Revised Codcs.

Chapter IX, Title XII, Part III, Political Code, being S=zctions 2683
to 2691 inclusive, Revised Codes 1907, has reference to and provides
for the collection of tcxes on personal property when such taxes are
not a lien on real estate.

Section 2687 has applicaticn only to excess taxes collected on such
personal rropcrty, such cxcess being caused by reason of such taxes
being collected under the rate for the preceding year when such rate
is higher than the rate for the current year, when such current year
rate is fixed by the board of county commissioners.

Chapter XI, Title XII, Part III, Political Code, being Sections 2715
to 2727 inclusive, Revised Codes 1907, is in relation to scttlcments be-
tween county treasurers and the state auditor and the payment by county
treasurers to the state trexsurer of moneys in their possession bzlonging
to the state. Sections 2715 and 2720 are as follows:

“Section 2715. The treasurers of the respective counties
must at any time upon the order of the state auditor and state
treasurer, settle with the state auditor, and pay over to the state
treasurer, all moneys in their possession belonging to the state,
and must, without such order settle and pay over tle moneys
on the first Mondays ¢f January and July in each year.)”

“Section 2720. In the settlement the state auditor must
deduct the expenses allowed to the county treasurer for his
travelling, the state’s portion of repayments made under Sec.
2687 (3944), and any other amounts due the county or officers
thereof.”

Section 2669 Revised Codes provides that any taxes, per centum
and costs, paid more than once or erroneously or illegally collected, may,
by order of the board of county commissioners be refunded by the
county treasurer, etc. The word ‘“may” in this section has been con-
strued to mean “must”. (Hayes vs. Los Angeles, 33 Pac. 766), and it,
therefore, becomes the duty of such board to refund any taxes paid
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more than once or erroneousty or illegally collected. (4 Op. Atty. Gen.
467). The provisicns of this section apply to all taxes, whether on
real or personal property, which have been either paid more than once
or erroneously or illezally collected.

Taxes on personal property which are not a lien on real estate, and
which are collected under the provisions of Sections 2683 to 2691, inclu-
sive, are not errcneously or illegally collected even though the amount
collected is in exccss of the amount due for the ycar in wuich the same
are collected, but they are lcgally collected, and therefore, cannot bs
refunded under Sec. 2669. Consequently the legislature by Sec. 2687
h-s provided that such excess cf taxcs shall not be apportioned to the
state, but shall r¢main in the county treasury and repaid by the county
treasurer to the persons frcm whom the same was collecied.

Section 2720 provides that the auditor must deduct, not only the
expenses allowed the county treasurer for his traveling expenscs, and the
state’s portion of rcpeyments made under Sze. 2687, but also any other
emounts due the county or the officers thcreof. This section is not
found wth those sections which have reference only to the collection of
texcs on personal property which ere net a lien on real estate, but is
found with those sections which have rcference to secttlements tetween
the county treasurer and state auditor and payment of the state’s
moncys by the county treasurer to the stte treasurer. These several
sections, 2715 to 2727 provide for such settlement and payment in con-
necticn with all moneys collected by the county treasurer for the
stote, I am, therefcre, ¢f the opinion that Sec. 2720 has reference not
only to moneys in the hands of a county treasurer received by him from
the collection of taxes on personal property under Sections 2683 to 2691,
inclusive, but also to all moneys collected by a county treasurer for the
state, whether such moneys have becn received from the collection of
taxes on personal property which are a lien on real estate, or from the
collection cf taxes on real estate, or from the collection of licenses, or
frcm any other source, and that a county treesurer has the right, on a
séttlement with the state ~uditor ,and on payment to the siate treasurer,
to deduct 2nd withhold the amount al'owed him for traveling exvenses,
the state’s portion of repayments under Sec. 2687, and the state’s por-
tion of taxes paid more than once or erroneously or illegally collected
which have been refunded by order of the board of county commis-
sioners, provided tre state’s portion of such tax paid more than once
or erroncously or illegally collected, has not theretofore been paid over
to the state treasurer.

Section 2687 makes it the duty cf the county treasurer to hold the
excess tax collected on personal nroperty which is not a lien on real
estate. It is, therefore, the duty of the county treasurer, when he
collects any tax on such personal property to hold the same until the
levy for the current year is fixed by the board of county commissioners,
and then, if the amount collected is in excess of the amount due, it
is his duty to repay such excess to the person paying such tax.
In other words after the levy has been made, if it is found that an
amount in excess of the due amount has been collected, the excess
should be paid over to the state treasurer but should be retained by
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the county treacurer and repaid to the person paying the same.

Saction 2742, Revised Codcs, as amended by Sec. 1, Chap. 135,
Session Laws 1909, authoriz¢s the payment of taxes under protest, and
requircs that any tax so paid shall be held by the county treasurer,
wilaout the payment of any poriion thereof to the state treasurer,
until the determination of an action instituted to recover the same, or
until the time has expired in which such an action may bz commenced.
Under the rrovisicns of this section when a tax is paid under protest
the county treasurer holds the same until the determination of an action
to recover such tex or until the time h~s expired in which suit may be
instituted. If no suit is instituted within the time therein provided, or
if such suit be instituted and be decided adversely to the person paying
such tax, then the ccunty treasurer must pay over to the state tre-surer
the state’s portion of said tax but if suit be instituted and decided in
favor of he person paying the tax then the eovnty trecsurer docs not pay
over to the stote its portion of such tax but refunds all of said tax,
includinz the state’s portion, to the person paying the same.

When moneys have cnce been paid into the state treasury, they
connct be withdrawn c¢xcept upon appropriations made by law, #nd on
warrants drawn Ly the proper officer in pursuance thercof. Const. See.
34, Art. V.) 1If, thercfore, the strte’s portion cf eny tex, which has been
paid more than once, or erronecusly or illegrlly collected, hes been paid
to thz state treasurer, on a seti'ement with the state auditor, then,
while the hocrd of county commissioners must refund the who'e of such
tex, including the state’s portion therecf, the county treasurer cannot
deduct .from any other moncy belonging to the state and then in his
hands, the state’s nortion of the tax so refunded, but the county must
look to the lcgislature for an eppropristion to reimburse the county for
the state’s portion of such tax so refunded by the county. (4 On. Atty.
Gen. 467; 6 Op. Atty. Gen. 321). If, however, the state’s portion of such
tax has not been paid over to the state treasurer, on a settlemrnt with
the state auditor, but still remeins in the hands of the county treasurer,
then, upon the re‘unding of such tax on the order of the board of county
commissioners, the county treasurer may deduct from the money belong-
ing to the state then in his hands the state’s portion  of fhe tax so
ordered refunded.

A summary of this whole subject, then, is as follows. First, excess
personal property taxcs collected under the provisions of Sections 2683
to 2691, inclusive, are never to be paid over to the state treasurer but
are to be at all times retained by the county treasurer and repzid to the
persons paying the same. Second, taxes paid under protest, as authorized
by Section 2742 as smended, are not to be paid over to the state treas-
urer until after the time for instituting action to recover the same has
expired, or until after such action, if instituted, is decided adversely to
the person paying the same. Third, if the county treasurer, inadvert-
ently or thru mistake, accounts to the state auditor and pays over to
the state treasurer any portion of the excess personal proverty taxes
collected under Sections 2683 to 2691, inclusive, or any portion of any
tax paid under protest, under Section 2742 as amended, while such
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county treasurer must refund such personal property taxes, and also
such protested taxes if judgment be rendered against him therefore, he
cannot deduct the state’s portion of such taxes from any other
moneys in his hands belonzing to the state, but the county must look
to the legislature for an appropriation to reimburse such county
therefcr., Fourth, texes which have been paid more than once, or
erroneously or il'egally collected, including the state’s portion of the
particular tax so paid or collected, has not been paid over to the state
treasurer on an accounting with the state auditor, but still ‘remains in
the hands of the county treasurer, then the state’s portion of such tax
so refunded may be by the county treasurer deducted from the moneys
of the. state then in his hands; but if the state’s portion of the
particular tex so .paid or collected, has heen paid over to the state
trecsurer on an accounting with the state auditor, then, while the
county must refund such tax, including the state’s portion thereof, the
county treasurer cannot deduct the state’s porticn of such t~x so re-
funded frcm any other money belonging to the state then in his hands,
but the county must look to the legislature for an appropriation to
reimburse such county therefor.
Very truly yours,
S. C. FORD,
Attorncy General,
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