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S!teriff's Fees-Bearding Prisoners-Fee for.
The Sheriff of a County is limited by law to the sum of
fifty cents per day for the board of a county prisoner notwithstanding the fact that it costs more than that sum per
day to feed said prisoner.
Nov. 19th, 1917.
Mr. W. E. Keeley,
. County Attorney,
Deer Lodge, Montana.
Dear Sir:
I am in receipt of your letter of the 10th inst., submitting the
following:
"Is the sheriff of a county limited by law to the sum of
n-ty cents per day for the board of a county prisoner, notwithstanding the fact that it costs more than that sum per day to
feed said priconer?"
You state in your letter that, in view of Sec. 9773 you have come
to the conclusien that Sec. 3138 is merely directory, and that the
sheriff is mtitled to the actual cost of boarding a prisoner and to
nothing more or nothing less.
Sec. 3138, Revised Codes 1907, being a part of the Political Code,
is as follows:
"The fees allowed sheriffs of the several counties of the
state for the board of prisoners con~ined in Jail under their
charge, shall be fifty cents per day for each of said prisoners,
and for each person committed to the county jail as a witness
the said sheriff shall receive the cum of seventy-five cents
per day."
Sec. 9773, Revised Codes 1907, being a part of the Penal Code,
is as follows:
"The sheriff mU3t receive all prisoners committed to jail
by competent authority, and provide them with necessary food,
clothing and bedding, for which he shall be allowed a reasonable compensation to be determined by the board of county
commiscioners, and, except as provided in the next section, to
be paid out of the County treasury."
Tracing back the history of these two sections we find the
following:
The first territorial legislative assembly, held at Bannock in 1864,
adopted two acts. The first was an act entitled, "An Act concerning
jailS and prisoners," which was as follOWS:
"The sheriff shall have the custody of the jail in his
county, and of the prisoners therein, and shall keep the same
personally or by his deputy, for whose debts he shall be responSible, and shall furnish at the expense of the proper county
all necessary sustenance, bedding, clothing, fuel, and medical
attendance for the prisoners committed to his custody, and the
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county commiesioners shall allow him a reasonable compensation out of the county treasury, not exceeding ~3.00 per day for
the support of all prisoners confined on criminal process.
(1864 Laws pg. 402).

The other of said acts was an act entitled "An Act regulating
fees," in which fees of sheriffs for boarding prisoners were fixed as
follows:
"For dieting prisoners per day $4.00." (1864 Laws,
pg. 471).
The act of the Bannock legielature concerning jails and prisoners
was carried forward, without change, as Sec. 3 of Chapter 35, General
Laws Codified Statutes of 1871-1872, and was again carried forward as
Sec. 748 of the 5th Division Revised Statutes of 18"/9, without change,
except that the words "not exceeding ~3.00 !ler day for the support of
all prisoners confined on criminal process," ap!learing in the 1864 laws
. and in Sec. 3 of Chapter 35, General Laws CodEied Statutes of 1871-1872,
were omitted. Section 748 of 5th Divicion Revised Statutes 18 i9,
was then carried forward, without change as Sec. 1270 General Laws
1887 Compiled Statutes, and remained in full force and e~fect until the
adoption 01 the 1895 co·des.
In the meantime the act of the Bannock legislature concerning fees
of sheriffs for board of !lrisoners, was carried forward, without change,
as a part of Chapter 19 General Laws Codified Statute3 of 1871-1872.
The 7th extraordinary Session of the territorial legislative acsembly
amended Chapter 19, General Laws CodLied Statutes 1871-1872, so as
to provide that the cost of dieting prisoners should not be less than
$1.50, nor more than $2.50 per day, to be regulated by the county
commissioners. (7th E~tra Session Lawr., !lg. 51). The 8th Territorial
legislative assembly amended the aet of the 7th Extra. Session by providing that the dieting of prisoners should not exceed $2.00 per day,
and not in ~ny sum exceed the actual value thereof. (8th Se3sion,
pg.65). 'The act of the 8th Session wac carried forward, without change,
as Sec. 585-5th Division Revised Statutes 18 j 9. The 12th Territorial
legislative assembly amended Sec. 585 of the 5th Division Revised
Statutes 18~ 9, so as to provide that the fees for boarding prisoners
should be f:;uchas the county commissioners might deem reasonable,
not exceeding $1.25 per day. (12th Session, pg. 2). The 13th Territorial
legislative assembly amended the act of the 12th Session by providing
that such fees should not be more than $1.25 per day for each prisoner.
The 14th Territorial legislative assembly amended the act of the 13th
Session, by providing that such feee should be such as the county
commicsioners should deem rea30nable, but not exceeding seventy-five
cents per day for each prisoner when a less number than 5, and where
5 or over, sixty cents per day. (14th Session, 107). The 15th Territorial
legislative acsembly amended the act of the 14th Ses5ion by providing
that such fees should be for· 5 or under, one dollar per day for
each prisoner, and for over five, eighty cents per day each, this act
being inserted in the 1887 Compiled Statutes as Sec. 1075 General Laws.
The 2nd state legislative assembly amended Sec. 1075 General Laws
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1887 Compiled statutes by providing that such fees should not exceed
sixty cents per day for each prisoner. (2nd Session, p. 234) and Sec.
1075 General Laws 1887 Ccmpiled Statutes remained in full force and
effect until the adoption of the 1895 codes.
When the 1895 Godes were adopted Se:!. 1270 Gen. Laws 1887 com
piled Statutes, w::s re-cnacted as Sec. 3036 of the Penal Code as follows:
"The sheriff must receive all prisoners committe::l to jail by
competent authority, and provide them with necessary food,
c:othing, and bedding, for which he shall be allowed a re::!sona!:;le compensation to be determined by the board of county
commissioners, and, except as provided in the next section, to
paid out of the county treasury."
WrIile Section 1075 Gen. Laws Compiled Statutes 1887, as amended
by the lCth territorial asscmb:y, was rc-€nacteu as Sec. 4605 of the
Political Code, as follows:
"The fees 'allowed sheriffs of the several counties of tho
state for the bO:J.rd of prisoners confined in jail under their
charge, shall be fifty cents per day for each of said prisoners,
and for each person committed to the county jail as a witness
the said shEriff shall receive the sum of sevl::nty·{ive cents
per day."
And on the revision of the codes in 1907, Sec. 3036 Penal Code of
1895, and Sec. 4605 Political Code of 1895, were carried forward, without change, as S8ctions 9773 and 3138, respectively, Revised Codes, 1907.
It will, thErefore, be SEen that any conflict between the provisions
of Sections 3138 and 9773 Revised Codes 1907, first appeared in tho
acts cf the first territorial assembly, and has continued clear through
the numerous amendments, rcvisions, and codiiications of our laws
down to the I?rEsent time.
The 1895 codes were not revisions and compilations of the laws
then in force, but were new enactments taking ef~ect at 12: 00 o'clock
noon cf July 1, 1895, all laws in force prior thereto, save and except
certain laws enumerated in such codes, being repealed. (Soc. 5182 Pol.
Code, 1895, being now Sec. 3562 Rev. Codes 1907.)
The 1907 Codes, on the contrary, were not new enactments, but
were revisions and compilations of the laws then in force.
By the provisions of the Political Code of 1895, Sec. 4605 Pol. Code
and Stc. 3036 Penal Co::le ,must be, for the purposes of construction,
treated as parts of the same Statute. (Sec. 5161 Pol. Code 1895, now
Sec. 3554; 45 Pac. 1089. State ex reI. VS. Donlan 32 Mont. 264; 80 Pac.
246.)
When there are conflicting provisions in two acts, or conflicting
provISIons in different parts of the same act, the rules of construction
as laid down by Sutherland on Statutory Constructic..u, (2nd Ed.) are
as follows:
"Where there is in one act, or in several contemporaneously
passed specific provisions relating to a particular subject, they
will govern in respect to that subject as against general provis-
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ions contained in the same act. This interpretation harmonilles
with the rulcs that when a general intention is expressed, and
also a particular intention, wh:ch is incompatible with the general intention, the particular intention E;hall be considere~ as
an exception to the general one. The special act is in the
nature of an exception to the genual law and suspends its operation in the field governed by the special act." (Secs. 275, 345,
346, 34.8, 387.)
Szction 9773 is in the nature of a general act, providing generally
for the support of prisonns confined in a county jail by the sheriff
and for compensation to the sheriff for such support, while Section 3138
makes st:ecific provision with reference to the compensation for one of
the items censtituting such support, and, under the rules of statutory
construction laid down by Sutherland's Statutory Construction, above referred to, the provisions of Section 3138 must govern the fees to be pa;d
sheriffs for bO:lrd of prisoners.
Again the rule of contemporaneous construction of statutes as given
in Sutherland's Statutory Construction is as follows:
"Contemporaneous conEtruction is that which it received
soon after its enactment. This, afte:r the lapse of time, without
change of that construction by legislative or judiCial deCision,
has been declared to be genually the b~st construction. It
gives the senEe of the community as to the term~ made use of
by the legislature. If there is any ambiguity in the language,
the understanding of the application of it, when the statute
come:s into opuation, sanctioned by an acquiescence on the part
of the Ifgis~ature and judicial tri;;unals, is the stro:lgest evidence that it hlS been rightly explained in practice. A construction under such circumstances becomes established law."
(Sec. 472.)
It is a well known fact that immediately after the 1895 codes went
into effect the sheriffs of the sevual counties cons~r:ted Sec. 4605 Pol.
Code to mean that they were entitled to receive for we board of prisoncrs fifty cfnts pu day for each prisoner, regardless of whethu the
actual cost of such board was more or less than such amount, and that
the boards of county commissioners of the several counties adopted such
construction, and from that time up to the present time the sheriffs
of these several counties have claimed, and the board of county commissioners have allowed such fees at such rate, no cor"lideration whatever being given to the actual cost of such board.
That this construction of this statute was sanctioned by our courts
cle1rly appears from the decision of the supreme court in the case of
Lloyd, Sheriff, vs. Board of Co. Com. Silver Bow county, 7 Mont. 562,
19 Pac. 217. In that case the court construed the provisions of Sec.
1075 5th Div. Compiled Stats. 1887, which provided that for boarding
prisoners the sheriff should receive, "for five or under, one dollar per
day for each prisoner, and for over five eighty cents per day each,"
holding that the sheriff was entitled to receive a dollar a day for each
of the first five and eighty cents per day for each in excess of five.
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Cnder the rule of contemperaneous construction as given in Sutherland on Stat. Con., herein referred to, the constructIon given to Sec.
3138 by the sheriffs and board of county commissioners, and sanctioned
by our supreme court in the case of Lloyd, Sheriff, vs. Co. Com. Silver
Bow County, Supra, must 1::e held to have establiShed the construction
of this section.
I am, therefore, of the opinion that the provision:!. of Sec. 9773 have
no application to the compensation of Ehel'iffs for boarding prisoners,
but that the provisions of Section 3138 must govern tile same, and that
under the provisions of Section 3138, boards of COUlJt;{ commissioners
must allow shcriffs for boarding pr!soners fifty cents reI day for each
pri:;;oncr, rnd that such boards have no power or authority to either in·
crease or diminish such amount. Your question is therefore answered
in the affirmative.
Very truly yours,
S. C. FORD,
Attorney General.

Burjal of S:Jlrliers amI Sailors-Expense of Burial of
Old Snlrliers and Sailors.

Under Section 2065 of the Revised Codes of 1907 as
amended by Chap. 109 of the Laws of the 12th Lesislative
Assembly in order that any county may be charged with the
burial of any soldier, a sailor or marine, the said soldier,
sailor or marine must have died and been buried in such
county under the direction of some person designated by the
County Commissioners.
Nov. 30th, 1917.
Mr. E. C. Kurtz,
County Attorney,
Hamilton, Montana.
Dear Sir:
I have your letter of recent date in which you say:
"About three months ago a soldier of the Civil War, residing in this county, left for a visit in the state of Indiana.
After he had arrived there he became ill and died. He was
buried in the state of Indiana.
"A claim for his burial expenses has been presented to the
Commissioners of this county and payment has been asked under
the provisions of the Laws of 1911, page 196."
You desire to know whether this is a proper charge against Ravalli
County.
Section 2065 of the Revised Codes of 1907, as amended by Chapter
109 of the laws of the 12th Legislative Assembly, provides:
"That it shall be the duty of the Board of County Commissioners of each county in the State. to deSignate some' proper

