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of casting lots, held without any strict legal title or right to the office,
but rather by tolerance, but the fact that the electors of the district
have simply permitted him to continue in office for a part or the
time does not bar them from electing someone at the coming election
for the remainder of the term.
2. While the appOinted trustee who held over was not an officer
de jure, iyet he was one de facto, and his acts and contracts, while
serving as an officer de facto, are binding upon the district; especially
is this so when it appears that he was indorsed by one other member
of the board. Under this state of facts, neither the present board,
nor the new board would have the authority to nullify a contract made
with the teacher upon that ground.
We are not advised as to the direction of the contract in question,
but take it that it was entered into at the beginning of the school
year, and continues until the end of the present school year. If the
teacher is not discharging his duty, there may be other ways of
ousting him, but the contract made by the de facto board, which
had been tolerated and permitted to continue in authority by the
electors of th§ district, cannot now be nullified because this member
was not elected. We will say, further, while it is not the custom of
this office to answer directly inquiries of this character, but refer
such matters to the county attorney, in this particular case, time will
hardly permit of reference being made, and for that reason we
answer the question direct to you, but will transmit to the county at·
torney a copy of this opinion.
Yours very truly,
D. M. KELLY,
Attorney General.

State Board of Health, Powers of. Dairies, Licensing of.
';tate Dairy Commissioner, Powers and Duties of.
Under existing laws it is competent for the State Board of
Health to co-operate with the State Dairy Commissioner in
~arrying out the provisions of existing laws relating to both.
It is unlawful to carryon a dairy business in this state
without a license from the State Board of Health.
March 23, 1915.
Hon. W. F. Cogswell,
Department of Public Health,
Helena, Montana.
Dear Sir:
I am in receipt of your letter of the 13th instant, wherein you set
forth:
"Section 10, Chapter 130, of the Session Laws, 1911, makes
it. unlawful for any person to conduct a dairy without having
a license issued by the State board of Health. Section 11 provides for the inspection of dairies by the local, county and
health officers and gives the State Board of Health authority
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to make rules and regulations relative to the sanitary conditions
of dairies.
I should like to know in what respect the law of 1913,
creating the office of Dairy Commissioner, affects the powers
and duties of the State Board of Health, relative to the issuing of licenses to dairies and the inspection of dairies.
During the past two years by an arrangement with the
Dairy Commissioner, the State Board of Health, through
its local and county health officers, continued the inspection of
of dairies retailing milk. Our authority on several occasions has
been questioned by the dairymen.
I should like to know. whether it is lawful to conduct ,a
dairy without a license from the State Board of Health, anI!
also whether Chapter 130, Session Laws 1911, is still operative
in respect to dairy inspection by local and county health officers."
Chapter 130, Session Laws of the Twelfth Legislative Assembly,
confers certain powers upon, and defines the duties of the State Board
of Health with relation to foods and drugs, the inspection thereof, to
ascertain their purity, and with reference to dairy products, to direct
the manner in which they shall be handled, so as to insure their purity
and sanitary condition, and to this end confers power upon the
Board of Health to license the same and to make it unlawful to engage in the dairy business without a license from the State Board of
Health. It directs the Board to make rules and regulations for the
thorough and uniform enforcement of the provisions of the Act, which
shall conform to the rules and regulations of the National Food and
Drug Commission, made under the provisions of the National Food and
Drug Act of June 30, 1906, so as to enable the Board to analyze and
determine the purity of dairy products, and to insure the sanitary
management of dairies.
Chapter 77 of the Laws of the Thirteenth Legislative Assembly is
an Act creating the office of State Dairy Commissioner, and defines
his powers and duties, among which are to advise and instruct dairymen; to condemn unclean and unwholesome milk, cream, etc.; to compile statistics, and give information and advice on the dairy industry
with a view of securing settlers from the east, to encourage, the investment of capital in the dairy industry; to co-operate with the
Agricultural College at Bozeman, with a view of holding farmers'
institutes for the instruction of persons engaged in the dairy industry; to inspect dairy products, with a view of ascertaining whether
the same be adulterated, and to see that milk, cream and other dairy
products are kept in such places as to insure their sanitary condition
when delivered to the consumer.
It is my opinion that this latter act is not inconsistent, or in conflict with the Act of 1911, which does not undertake to repeal it; nor
can it be said that any of its provisions are so inconsistent with the
act of 1911 so as to warrant the conclusion that there is a repeal by implication. Both Acts are in my judgment in full force and effect. This
being true, it is competent for the State Board of Health to co-
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operate with the Dairy Commissioner in carrying out the provisions of
both Acts.
It is of course unlawful for any person to conduct a dairy without a license from the State Board of Health.
Yours very truly,
D. M. KELLY,
Attorney General.

School District, Power of Trustees. School House, Building
Funds. of School District.
Moneys in the general school fund may not be expended
for purposes other than that for which the tax was levied.
Ample means are provided for raising money for building and
furnishing school houses. Action of Trustees may be ratified, and general fund made whole.
I\f.

March 25, 1915.
Hon. Herbert H. Hoar,
County Attorney,
Sidney, Montana.
Dear Sir:
This office is in receipt of your recent letter setting forth that in
S. D. No.5, Richland County, of which the town of Sidney is a part,
there was recently builded a school house, and money was taken out
of the general fund to help pay for the building; that there are not
sufficient funds remaining to pay the running expenses of nine months'
school, as is required by law in districts of the class to which No. 5
belongs, and the question which you desire to have answered is:
Whether the school district may be bonded to replenish
the general fund in an amount equal to that diverted therefrom for building purposes, and if it be lawful to do this,
whether warrants may be issued in the meantime for current
running expenses?
As you indicate, the law contemplates a school term of at least
nine months of each year in districts of the first and second classes.
In pursuance whereof, superintendents, principals and teachers are usually hired upon entire contracts for the school year, thus making
the district liable for salaries for the whole term. Adequate provision
is made for raising the necessary revenue for this purpose by taxation,
and the moneys thus raised are forbidden by law to be expended for
any purpose other than that for which the tax was levied, subject
to the exceptions noted in Section 2004 of Chapter 76, Laws of 1913.
In the present instance the school trustees were without authority
of law to divert the mon.eys from the general school fund for building
purposes. Ample and adequate means are provided-subject to constitutional restriction as to amount-for the raising of money for necessary building and furnishing of school houses. The ordinary and orderly course was not followed-yet it can be said that the trustees acted
in the best interests of the district and were actuated by honorable

