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county poor fund, is in no wise analagous to the expenditure 
of a sum certain for a single purpose of erecting a public 
building founded on a liability for a single occasional purpose, 
forbidden under certain conditions. .. '" " The Constitution 
'Itill stands 'mandatory and prohibitory,' and Section 5 of 
Article XIII is still intended to limit the power of every county 
through any agency whatever, as to an expenditure for a sIn· 
gle purpose to a certain figure, unless the approval of the peo
ple for such an expenditure has been previously secured." 
The conclusion seems irrefutable that this is an extraordinary spe

<!ial expenditure of money. It can only be made in a certain way after 
\I. petition has been presented. It is not altogether discretionary with 
t.he Board whether they expend the money for the purposes named in 
the Act. It is true Section 8 of the Law provides that warrants may 
be drawn on the general fund in lieu of issuing bonds, but this is 
merely changing the method of getting the money, and the form of the 
'iability, and does not change the purpose for which the money thus 
<>btained is expended. 

For the reason above indicated, I am of the opinion that the ex
oenditure of money for the purchase of seed grains to supply needy 
versons, is within the limitation of Section 5 of Article XIII of the Con
"titution of Montana. 

Yours very truly, 
D. M. KELLY, 

Attorney General. 

School Trustees, Election of. School Districts, Raised from 
Third to Second Class. Appointment, School Trustee to Fill 
Vacancy. Appointee, to Fill Vacancy, Term of. 

A person appointed to fill a vacancy in the office of school 
trustee holds only until the next general election. and cannot 
legally hold over except by tolerance of the electors. 

Where a district is raised from third to second class, the 
electors may elect to fill all vacancies occurring in the office 
of school trustee whether such vacancies are occasioned by 
expiration of the regular term or of the term of one appoint
~d to fill a vacancy. 

qon. H. A. Davee, 
Superintendent of Public Instruction, 

Helena, Montana. 
I)ear Sir: 

March 15, 1915. 

I acknowledge from your correspondence relating to election of 
c;chool trustees in the school district at Columbia Falls, Montana. This 
question it appears was submitted to the Hon. County Attorney of that 
~ounty, but as we gather from his opinion, the facts before him were 
not the same as presented here. The facts as we understand them here 
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are briefly, that the school district in question was originally one of the 
third class but at some time heretofore and since the last annual school elec
t.ion, it was raised to a district of the second class; that the county 
superintendent appointed two additional trustees, and the three of 
those who were serving as trustees of the third class district continued 
t.o hold office as trustees of the district, when it became one of the 
second class. Of these original three trustees, it appears that the term 
of one does not expire at the coming election; that one resigned and 
II.n appointment was made to fill the vacancy, and that the term of one 
regularly expires this coming spring. It appears, therefore, that there 
II.re now in said district three trustees who have been appOinted, one 
whose term regularly expires, and one who holds over. Under the pro
visions of Subdivision 5, Section 502, Chapter 76, Laws of 1913, an ap
oointee to fill a vacancy in the office of school trustee holds 

"office until the next annual election, at which election there 
shall be elected a trustee for the unexpired term." 

Subdivision 9 of this Section provides a method by which the terms 
Qf trustees may be so arranged that they will not all expire at the same 
time. This method provides that the trustees whose terms. expire shall 
hold over for one or two years, and that lots shall be cast to determine 
which one holds over for the two year and which one for the one year 
{leriod. It has been heretofore held by this department that the pro
visions of Subdivision 9 do not apply to apPOintees to fill vacancies, and 
this construction of the law seems to be well sustained by the analysis 
the Supreme Court has given of Section 5, Article XVI of the State 
Constitution. 

State ex rei McKowen vs. Sedgwick, 46 Mont. 187. 
It therefore, appears that there are three trustees appointed to 

whom this Subdivision 9 would not apply, and it further appears from 
the state of facts that the trustee whose term regularly expires refuses 
to hold over under the provisions of this Subdivision 9, and it further 
appears from the state of facts that the term of office of the original 
trustee whose office became vacant, expires at the coming annual 
.;,lection. Hence, we have the statement, three appointees, one hold
over, and one who refuses to accept the provisions of the law relating to 
'lOldovers. This we understand too, is the first election in this district 
since it has reached the degree of second class district. In an opinion 
heretofore rendered by this department, it was held that in dis
tricts of the third class, for the purpose of securing the proper rotation 
In office, 

"in case of a new district at the first election of trustees, one 
trustee should be elected for one year, one for two years and one 
for three years." 

Opinions Att. Gen. 1912-14, 471. 
In view of the facts of this case that there is not any trustee to 

nold over, I know of no reason why this principle should not apply, and 
that the electors of the district may elect their trustees for such terms 
I1S will thereafter prevent the terms of any more than two expiring in 
anyone year. If the whole four trustees were elected for three years, 
there would be no law compelling them to cast lots as to whether they 
IIhould hold for a less period, for their terms would be fixed by their 
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~lection at three years. Two of the trustees should be elected for 
t.hree years; the remaining two should be elected for one or two years. 
as may be necessary to prevent the terms of more than two expiring 
1'1 anyone year. 

It is useless to look for specific direction in the statute for a com· 
plication of this kind, for there is no such direction there given, but 
t.he object to be attained is very clear, and we believe that the electors 
of the district have the right to choose their officials for such terms as 
~iU enable them to accomplish that purpose. 

The correspondeIice is herewith returned. 
Yours very truly, 

D. M. KELLY, 
Attorney General. 

Schools, Tax Levy for. Tax Levy, for School Purposes. 
I\faximum Tax Levy, for School Purposes. 

The maximum levy for common school purposes is, four 
mills general, and ten mills special; for county high school 
purposes, ten mills. Necessary levies may be made to pay 
1nterest upon and to redeem bonds. 

Hon. Herbert Hoar, 
County Attorney, 

Sidney, Montana. 
Dear Sir: 

March 15, 1915. 

I am in receipt of your recent letter setting forth that the question 
has arisen several times in '/your county relative to the tax levy for 
'Ichool purposes and requesting my opinion as to the maximum levy 
which may be made. Chapter 20 of Chapter 76 of the, Laws of the 
Thirteenth Legislative Assembly relates to common schools. Section 
2001 makes it the duty of the Board of County Commissioners of each 
county to levy an annual tax of four mills on the dollar of the assessed 
valuation of all taxable property, real and personal, within the county. 
Section 2002 of the same Chapter, makes it the duty of the Commission· 
'lrs to levy a special fund to maintain the schools, to furnish additional 
school facilities and to furnish such appliances and apparatus as may be 
'lecessary. As a condition precedent to making the levy for these pur· 
Qoses, the school board must certify to the county commissioners the 
'lumber of mills per dollar which it is necessary to levy on the property 
()f the district, which may not exceed ten mills. The foregoing sections 
()utline the maximum for common school purposes. Additional levies may 
~mly be made to pay the interest when it becomes due, and provide a 
"inking fund to redeem bonds at their maturity, as provided in Sections 
'l019 and 2026 and 2033, of the same Chapter. Chapter 21 of Chapter 
16 of the 1913 Session Laws relates to county high schools, and where 
such are maintained, a tax levy may be made under the proviSions of 
Section 2108 of said Chapter, for the payment of teacher's wages, for 
building purposes, and for the payment of contingent expenses. Be· 
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