
OPINIONS OF THE ATTORNEY GENERAL 57 

than 640 acres, to one person or corporation, for the purpose of exploring 
for and extracting coal, oil, gas or other minerals which may be con­
tained upon or beneath the surface of said lands? 

. You are advised that under the provisions of Section 11 of the Enab­
ling Act, lands granted to the State for educational purposes may be 
leased under such regulations as the legislature may prescribe for per­
iods not exceeding five years, and in quantities not exceeding one sec· 
tion to anyone person or company. The legislature in enacting Chap­
ter 147 of the Laws of 1909, provided: 

"If stone, coal, coal oil, gas or other mineral not mention­
ed herein, be found upon the state land, such land must be 
leased only for the purpose 'of obtaining therefrom the stone, 
coal, coal oil, gas or other mineral, for such length of time, 
and conditional upon the payment to the register of such royalty 
upon the product, as the State Board of Land Commissioners may 
determine." 
The general language of this Section, while seemingly lodging in the 

State Board of Land Commissioners the power to fix the term and size 
of the leasehold estate, cannot be held to over·ride the provisions of the 
Enabling Act, which is a limitation on' the power of the legislature to 
enact laws relating to state lands, and also a limitation upon the pow· 
ers of the State Board to act thereunder. The two provisions must be 
construed together. The general terms of the law must be held to be 
qualified by the limitation prescribed by the Enabling Act, and the result 
is that no person or company may hold state lands under lease for a 
longer period than five years, or in greater amount than 640 acres. 

An oil, gas or coal lease creates an estate in such lands just as 
effectually as does a lease for grazing or agricultural purposes, and no 
exception may be made in such cases. 

Yours very truly, 
D. M. KELLY, 

Attorney General. 

Counties, Qualification of for Determining Various Offices. 
County Officers, Deposits of in Counties Where Assessed 
Valuation Is Reduced. 

The qualification of counties is determined by the Board of 
County Commissioners at the time provided for by Section 
2975, Revised Codes of 1907, and a county once receiving a 
certain qualification retains it until it is legally and officially 
ascertained to have changed. 

Hon. Frank Hunter, 
County Attorney, 

Miles City, Montana. 
Dear Sir: 

February 18, 1915. 

I am in receipt of your communication under date the 15th in­
stant, submitting' for my opinion the question of whether Custer County, 
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a county of the third class, is deprived of the various deputy officers 
and assistants, provided for by law, for counties of that class, by the 
fact that a portion of the county has been cut off by the creation of 
Prairie County? As you have stated, there is a constitutional prohibi­
tion against changing the salary or term of an elective officer during his 
term of office. 

Article V, Section 31 of the Constitution of Montana. 
As you state in your letter and the attached schedule, the number 

of deputies allowed the various county officers are fixed ,by law, in 
accordance with the class of the county in which they serve. Section 
2973, Revised Codes of Montana, 1907, classifies the counties of this 
State for the purpose of regulating the compensation and salary of all 
county officers and for fixing the penalties of officer's bonds by provid­
ing what the assessed valuation of the various classes shall be. The 
manner of determining what the assessed valuation is in a particular 
county is left to the Board of County CommiSSioners, and provision for 
their classifying the counties is made by Section 2975, Revised Codes, 
1907, which is as follows: 

"The several boards of county commissioners must, at their 
regular session in September, 1906, make an order designating the 
class to which such county belongs as determined by the as­
sessed valuation of such county 'for the year 1906, under the 
provisions of this Act, and in ~ach even numbered year there­
after; provided that such classification shall not change the 
government of the county then in existence until the first 
Monday in January next succeeding." . 
From this it will be seen that the class of a county is deter­

mined by the assessed valuation of such county for the year in 
which the classification is made. Chapter 133 of the Session Laws of 
the Thirteenth Legislative Assembly, otherwise known as the New 
Counties Act, makes no provision for the determination of the class 
of a county upon the creation of a new county from a portion of its 
territory. This situation leaves the matter of the determination of the 
class of a county, as is provided by Section 2975. The general rule in 
regard to such matters is that 

"a county once having its status as to ',population settled, re­
tains it until it is legally and officially ascertained to have 
changed." 

Lewis vs. Lackawana Co., 200 Pa. 590; 50 Atlantic, 162. 
In this case, the question was raised as to whether an officer was 

entitled to a salary because it appeared from the United States census 
that the county in which he held office had reached the population 
which would entitle its officers to be placed upon salary, and the 
court held that there must be a determination in such manner that the 
county had reached the class entitling its officers to salaries before 
such officers would be entitled to these salaries. I apprehend that the 
same rule should be applied in a case where the classification of 
the county is determined by assessed valuation instead of the popu­
lation. This view of the matter is sustained by numerous cases. 

Commonwealth ex reI Harding, 87 Pa. 343; 
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Commissioners of Converse Co. v. Burns, 29 Pac. 894; 
Board of Commissioners VB. Henry, 126 Pac. 763; 
Hoard of Commissioners vs. Mulholand, 136 Pac. 112. 
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Upon this view of the statute and authorities, I am :of the opin· 
ion that Custer County must remain in the same class, and be en· 
titled to the same officers as was determined by its Board of County 
Commissioners in September, 1914, notwithstanding the fact that 
since that date, certain territory which might reduce its assessed valua· 
tion has been included within a new county, until the Board of County 
Commissioners shall again determine its clasSification, in accordance 
with law. 

Yours very truly, 
D. M. KELLY, 

Attorney General. 

Public Printing, Contract for. Board of County Commis­
sioners, Power of. Newspaper, Right of to Contract. 

The mere fact that a newspaper has been published in a 
county for six months prior to the awarding of contract does 
not of itself entitle the newspaper to the contract. The 
Board of Commissioners is clothed with discretionary powers 
and may let the contract to some other newspaper in the 
county. 

Hon. D. M. McGrath, Jr., 
County Attorney, 

Malta, Montana. 
Dear Sir: 

February 18, 1915. 

I am in receipt of your letter of the 12th instant, requesting my 
opinion: 

As to whether the county commissioners of Phillips Coun· 
ty are compelled by virtue of the provisions of Section 2897, 
Revised Codes of Montana, 1907, to contract with some paper of 
general circulation published within the county, and having 
been published continuously in such county for more than 
six months prior to the letting of the contract? 
Section 2897 Revised Codes, has been held to be constitutional, 

and a valid exercise of legislative power and control over counties. 
Hersey vs. Neilson et aI., 47 Mont. 132. 

So much of the ) section as is pertinent to the present inquiry reads 
as follows: 

"It is hereby made the duty of the county commissioners of 
the several counties of the state of Montana to contract with 
some newspaper of general circulation, published within the 
county, and having been published continuously in such coun· 
ty at least six months immediately preceding the awarding 
of such contract. .. ,. '" The contract shall be let to the 
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