OPINIONS OF THE ATTORNEY GENERAL

415

In an opinion addressed to you by this office under date of
October 9, 1915, you were advised that the county is liable for claims
presented by the county commissioners with regard to road work,
only when the services performed have been in pursuance of Sections
12 and 13 of Chapter 3 of Chapter 141, Laws of 1915; that is to say,
when a member or members of the Board by direction of the Board,
in conjunction with the county surveyor or other competent engineer,
inspect the condition of any contract construction work on any highway
or bridge in the county before payment therefor. The conclusion
reached in the opinion referred to, requires that your first and second
questions be answered in the negative.
In your third interrogatory you do not indicate the character of
expenses for which compensation is claimed. I assume, however, that
It refers to personal expenses, such as mileage, meals and iodging, and
if these be the character of expenses to which you refer, the answer to
this interrogatory must also be in the negative. Our Supreme Court
has frequently held that expenses not imposed by law are not a charge
against a county. In a recent case of State v. District Court, 157 Pac.
1157, the authorities are reviewed, and the conclusion reached that one
who renders services to the state for work which there is no compen·
sation provided by statute, cannot raise an implied assumpsit against
the state, and for such services he has no legal claim; that money can
only be drawn from the county treasury in pursuance of statute, and as
authorized by law, and any order drawn on the treasury without this
authori~y, is void.
The only statutory authority for compensating a
road builder is found in paragraph 10, Section 2, Chapter 3, Chapter 141,
Laws of 1915, and it is there provided that he shall be paid for his
services not to exceed seven dollars per day. No proviSion is made for
expenses, and the conclusion is therefore inevitable that a road builder
is not entitled to such.
Yours very truly,
J. B. POINDEXTER,
Attorney General.

Fire Districts, in Unincorporated Communities... Unincorporated Towns, Fire Districts in Towns, oUnincorporated,
Fire Districts.
. The legislature by Chapter 107, Laws of 1911, and by
ChapLer 142, Laws of 1915, seem to have had in mind the
organization of fire districts in unincorporated communities.
No procedure for doing so is laid down.
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July 21, 1916.
Hon. James L. Davis,
County Attorney,
Billings, Montana.
Dear Sir:
I am in receipt of your communication under date. the 7th instant,
relative to the issuance of bonds by fire districts in an unincorporated
village or town. Examination of the law upon the subject, shows it
to be in a rather chaotic state. Chapter 107 of the Laws of 1911
authorizes bonds to be issued by any organized fire district, but the
law seems to be void of any provision for the "organization of such
districts, unless it is given by Chapter 123, Laws of 1'915, conferring
power upon. the county commissioners to create special improvement
districts, in accordance with Chapter 89, Laws of 1911, amended by
Chapter 142, LawS' of 1915. It is true that Chapter 16 of the Laws of
1915, amending Section 2801 Revised Codes, 1907, gives the county
commissioners authority to establish fire limits within such villages
or towns, but no method of procedure is laid down. Chapter 142, is
very complete and outlines in detail the procedure to be followed by
a city council in carrying out its provisions.
There may be some question as to the validity of Chapter 123, Laws
of 1915, since the county commissioners strictly speaking, are not
municipal or corporate authorities. The title of this Act, as well as the
body of it, is extremely meager. The only way to determine the matter finally, would be a test in the courts. This would probt\bly be
accomplished by having the county commissioners proceed as for
Chapter 142, Laws of 1915, and then have someone contest the matter
by injunction.
As to the possibility of having the State Board of Land Commissioners bid upon such bonds, they would probably have a great
deal of hesitancy in investing in such securities, unless their validity
was conclusively established by a test_ of the courts, as above suggested.
Yours very truly,
J. B. POINDEXTER,
Attorney General.

Irrigation Systems, Taxation of. Taxes, Collection of by
Action. Taxation of' Irrigation System. Action, Collection
of Taxes by.
Canals, flumes and ditches of an irrigation system, and
the franchises, and rights of way therefor, should be assessed as real property ... Sections 2622 to 2655, inclusive,
provide for a sale of such property. Section 2738 to 2739,
provide a cumulative remedy by way of actiori for the collection of such taxes.

