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OPINIONS OF THE ATTORNEY GENERAL

School Board, No Authority to- Exceed Debt Limit. Debt
of School District, Not to Exceed Three per cent Valuation.
Power School Board, to Issue Warrants When .. Estoppel,
School District to Deny Debt When.
·The Board of School tructees is not vested with authority
under any circumstances, to issue warrants or, other indebtedness in excess of three percentum of the taxable property therein.
June 27, 1916.
Hon. Herbert H. Hoar,
County Attorney,
Sidney, Montana.
Dear Sir:
I am in receipt of your letter of the 20th instant, relating to matters heretofore submitted by wire, to-wit:
The authority of a school district to issue warrants, or
other evidence of indebtedness, in excess of "three percentum
of the value of the taxable property therein".
The prohibitions contained in Section 6, Article XIII of the State
Constitution, and in Section 2015, Chapter 6, of Chap. 76, Session Laws
of 1913, are direct and emphatic, to the effect that indebtedness in excess
of three percentum shall not be incurred. The Supreme Court as we
know, has given this constitutional provision a very strict construction.
Opinions Attorney General 1912-14, p. 246, and cases there cited.
There is not any doubt as to the existence of a general prinCiple
of law that where a municipality has received the benefit as improvements, resulting from an illegal contract, and the contract has been
fully executed, that it may, if the conditions warrant it, be required
in equity to surrender the improvements, or to reimburse the other
party therefore; but, neither a court of equity, or of law, would have
any right or jurisdiction to direct either a school district or any
muniCipality to issue its evidence of indebetedness in excess of the
limit fixed either in the Constitution or in the statute; for this would
be accomplishing by indirection that which both the constitution and the
law forbids to be done at all.
In State ex reI v. Dickerman, 16 Mont. 278, the Supreme Court of
this state discusses this prinCiple to some extent, and in the brief therein of appellant, at page 282, is contained a list of cases which discusses
quite fully this very question. The case of Brown v. City of Atchison,
39 Kansas, 37, 17 Pac. 465, is there considered.
Whether or not in this particular case, equity would give relief,
is a question which the equity court would determine from the particular facts and conditions existing, and is not a question which may
be determined as an abstract propOSition of law. We may only know
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to a certainty that not any court would direct the board of trustees to
Violate the constitution or statutory mandate.
The cases of
Board v. Foley, 90 Ill. App. 494;
School District v. Swaze, 29 Kan. 211;
McGilvery v. School District, 112 Wis. 354; 88 Am. St. Rep. 969;
all cited by you in your letter, furnishes a very good discussion.
I am inclined to the view that it would require a specific showing of facts before a court of equity could be moved to holding the
district liable at all events in the particular case; at.':! that before tne
Board would be justified in issuing warrants, which on the face of the
record appeared to exceed the constitutional limit of indebtedness, a
decree of some court of competent jurisdiction should be obtained.
Otherwise, the members of the board might assume a personal liability.
Your opinion on the matter is affirmed.
Yours very truly,
J. B. POINDEXTER,
Attorney General.

Chattel Mortgages, New Notes. Mortgages, Chattel Effect
of New Note on. Lien on Chattel Mortgage, When Not Lost.
The lien of a chattel mortgage is not lost where a new
note is given to secure the payment of the debt.
June 29, 1916.
Hon. H. S. Magraw,
State Bank Examiner,
Helena, Montana.
Dear Sir:
I am in receipt of your letter requesting an opinion of this office,
wherein you set forth the following.
"In renewing notes secured by chattel mortgage, it is the
quite general practice among bankers in Montana to take a
new note, and hold the old note and mortgage as collateral.
We have been recommending that either the old note be
retained in its original condition, or that another new note
and new mortgage be taken, but find that many of the bankers
desire to take new notes in order that their paper may be
kept up to date, but are often prevented from taking new
mortgages on account of intervening liens.
We would like to know if there is any doubt as to whether
or not the new note Is secured by the chattel mortgage, when
the old note and mortgage are held as collateral to the new
note. If this security is binding for the new note and collection were forced, would the suit be made upon the new note or
upon the old one, description of which would be recited in the
mortgage?"

