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the one under consideration. Sec. 160 of the Fourth Division of the 
Compiled Statutes of 1887, which the foregoing .enactment supercedes, 
prohibts any person from selling or bartering or giving intoxicating 
liquors to an Indian or Half·Breed Indian. The term "Half-Breed 
Indian," it will be observed, is omitted from the statute now in force. 

Many states have laws prohibiting the giving away, disposing, ex­
changing or bartering of intoxicating liquors to Indians. In all of 
them, however, there appears to be some language either directly defin­
ing the term "Indian," or indicating who are included within the Act. 
These various laws have been construed in the following cases: 

State v. Nicholls, 112 Pac. 269. 
People v. Gebhard, 151 Mich. 192. 
People v. Munroe, 70 Pac. 1072. 
P~ople v. Bray, 38 Pac. 731. 
LaFontaine v. Abalene, 8 Ind. 6. 

They are not, however, of much value in construing our own stat­
ute in as much as they specifically defined the word "Indian." Our 
own court has never passed upon the question. It is impossible there­
fore, to lay down any rule by which persons engaged in the liquor 
business may be guided. Until the term as used by our legislature is 
judicially construed the safest rule would be to refuse the sale of liquor 
to any person having Indian blood in his veins. 

In regard to the second question, you are advised that the statute 
in question is a police regulation, under which the state courts have 
jurisdiction to punish violations of the Act; at the same time the 
Federal Courts have jurisdiction under the federal statutes upon the 
question to also punish persons for furnishing liquor to Indians. 

Territory of Montana v. GUyott, 9 Mont. 46. 
State v. Wise, 70 Minn. 99. 
State v. Campbell, 21 L. R. A. (Minn.), 169, 

the result being that there may be double punishment for the same 
offense. 

Black on Intoxicating Liquors, Sec. 427. 
Yours very truly, 

J. B. POINDEXTER, 
Attorney General. 

Corporations, When Must Comply With the Banking Law. 
Banking Law, Applicable to Corporations When. Investment 
Companies, When Subject to Banking Act. Name of Cor­
poration, Must Not Be Similar. Foreign Corporations, Name 
of Not Similar to Other Corporations. 

All corporations to which the banking act applies, not do­
ing business in Montana on March 6, 1915, are subject to 
the provisions of Chapter 89, Session Laws of 1915. 

A foreign corporation seeking to do business in Montana, 
must comply with the provisions of law forbidding two cor­
porations having the same or similar names. 
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Helena, Montana, September 15, 1915. 
Hon. H. A. Magraw, 

Supt. of Banks, 
Helena, Montana. 

Dear Sir: 
I am in receipt of your letter submitting the following questions: 

1. Do the provisions of Chapter 89, Session Laws of 1915, 
apply to corporations named therein whose Articles of In­
corporation were not filed until subsequent to March 6th, 1915? 

2. Are the provisions of the law forbidding a corporation 
using a name similar to a prior corporation applicable to for­
eign corporations? 
1. Chapter 89, Session Laws of 1915, was approved and took ef­

fect on March 6th, 1915. All corpor,ations to which that Act applies, 
whose Articles have been filed subsequent to March 6th, 1915, are sub­
ject to the provisions thereof. This, however, can not have the effect 
of depriving a corporation of its property rights. 

Butte Hardware Co. v. Cobban, 13 Mont. 351. 
Uihleim v. Chaplice Com. Co. 39 Mont. 327. 

2. Section 3825, Revised Codes, as amended by Chapter 106, of the 
Session Laws of 1909, prohibits a corporation from using the name, or 
any similar name of any existing domestic corporation. This chapter 
has specific reference to domestic corporations, but the proviso therein 
is not by its own terms limited to domestic corporations, but is a direct 
prohibition against the accepting or filing of Articles of a proposed cor­
poration which designate a name similar to that of any then existing 
domestic corporation. If this law is not broad enough to include for­
eign corporations, then in its practical application, it is of no avail, for 
its evasion could be easily accomplished. The purpose of the law is to 
protect corporations in the use of the name selected, and to prevent one 
corporation from doing business on the credit of another corporation, 
by reason of using the same or· a similar name. The law seems to 
recognize that a corporation has a right to the exclusivE.! use of the 
name selected by it, as appears in its Articles of Incorporation. Section 
11 of Article XV of the State Constitution, contains the following pro­
vision: 

"And no company or corporation formed under the laws 
of any other country, state or territory, shall have, or be allowed 
to exercise, or enjoy within this state any greater rights or 
privileges than those possessed or enjoyed by corporations of 
the same or similar character created under the laws of the 
state." 

While this provision of the Constitution may not be self-executing so as 
to compel a foreign corporation to do a specific thing which is re­
quired of a domestic corporation when no reference therein is made 
to a foreign corporation, yet it is self-executing as a prohibition against 
granting to any foreign company, or permitting any foreign company 
from exercising any greater rights or privileges than are possessed or 
enjoyed by domestic corporations of the same or similar character. This 
has been repeatedly affirmed by the Supreme Court of this state. 
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Uihleim v. Chaplice Com. Co. 39 Mont. 327; 
Lewis v. N. P. Ry. Co. 36 Mont. 207. 

23!J 

I am, therefore, of the opinion that the provisions of the law pro­
hibiting one corporation from using the name of a prior corporation, 
applies to foreign corporations as well as to domestic corporations. 

I return herewith correspondence submitted by you. 
Yours very truly, 

J. B. POINDEXTER, 
Attorney General. 

Referendum, Petitions for. County Clerk, Duty of in Cer­
tifying to List of Names. Petitions for Referendum, Names 
on How Certified to. 

A county clerk in certifying to the names on a referendum 
petition should be guided by the provisions of Section 108 of 
the Revised Codes. 

Hon. H. A. Bollinger, 
County Attorney, 

Bozeman, Montana. 
Dear Sir: 

September 16, 1915. 

I am in receipt of your letter submitting the question: 
as to whether a county clera in certifying to the list of names 
presented to him on referendum petition, should be guided 
by the provisions of Section 108 of the Revised Codes? 
While there may be an apparent conflict between the provisions of 

this section and Section 1 of Article V of the State Constitution, yet the 
only authority conferred upon the clerk in such matters is by said 
Section 108. The provision of the Constitution is not self-executing, 
hence, if this section is void, then there is not any guide given to the 
clerk in the law. I am, therefore, of the opinion that the clerk should 
follow the provisions of Section 108. The provision of the law is not 
so clearly in contravention of the constitutional provisions as to justify 
a holdiing to that effect until some court of competent jurisdicti!'u de­
crees otherwise. 

Yours very truly, 
J. B. POINDEXTER, 

Attorney General.. 
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