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a general average, which will reasonably reflect the daily wage earn.ed
at the time of the occurrence of the injury.
I am, therefore, of the opinion that a construction of the law, such
as is contended for by the operators, would be unjust to the employee,
and inequitable in its consequences. Hence, the rules which should
guide your Board in instances such as we have under consideration,
may be stated succintly as follows:
(a) Whenever the wages received by any employee be in the form
of piece work, tonnage, or means other than a fixed daily wage, the
average daily wage shall be the total net earnings of the employee for a
period preceding the accident, to be determined by the Board, which
total shall be divided by the actual number of days worked, and the
result multiplied by six which will give the weekly wage, furnishing the
basis for compensation.
(b). Whenever, by reason of the shortness of the time during
which the employee has been employed, and by reason of the nature of
the employment, it is impracticable to compute the average daily wage.
as defined in paragraph (a), regard may be had to the average daily
wages which are being earned by a person in the same grade, employed
at the same work by the same employer, or, if there is no person so
employed, then by a person employed by another in the same grade and
in the same class of work.
Yours very truly,
J. B. POINDEXTER,
Attorney General.

Workman's Compensation, Compensation Plan. Industrial
Accident Board, Standard Policy of Insurance. Standard Policy of Insurance, Definition of Paragraph 6. "Employee",
Word Defined.
The word "employee" is defined in Section 6 (j) of the
Compensation Act, and is shown in the opinion.
June 16th, 1915.
Hon. A. E. Spriggs,
Chairman Industrial Accident Board,
Helena, Montana.
Dear Sir:
You have requested ·this office for an opmlOn construing the
language of Paragraph 6 of the Standard Policy of Insurance adopted
by your office, and to be used by Insurance Companies in insuring employers subject to the provisions of Compensation Plan No.2. The sec·
tion of the policy referred to reads as follows:
"This policy shall cover all employees of the employer legally
employed."
The word "employee" as used in this paragraph is defined in Section
6 (j) of the Compensation Act, a reference to which will disclose that it

OPINIONS OF THE ATTORNEY GENERAL

179

is meant to cover every person in this state, including a contractor other
than an independent contractor, who may be engaged in the employment
of an employer carrying on or conducting any of the industries classified as hazardous (Sec. 4 a-b-c-e and 5 of the Act) whether by way of
manual labor or otherwise or whether upon the premises or at the plant
of the employer.
In view of the definition of the word "employee" as above indicated, it is difficult to conceive where any ambiguity exists in the language referred to.
Yours very truly,
J. B. POINDEXTER,
Attorney General.

Workman's Compensation Act, Compensation Plans. Public Work, Certain Compensation Plan Obligatory. Compensation Plan No.3, Application of Provisions. Sub-Contractors
and Principal Contractors, No Distinction Between.
Where a contractor is engaged in public work, the terms,
conditions and provisions of Compensation Plan No.3 are exclusive, compulsory and obligatory upon both the contractor
and employees. By entering upon public work he automatically becomes bound by the provisions of Plan No. 3 by operation of law.
The law makes no distinction between sub-contractors and
principal contractors.
June 16th, 1915.
Hon. A. E. Spriggs,
Chairman, Industrial Accident Board,
Helena, Montana.
Dear Sir:
You submit the question as to whether if a contractor elects to be
bound by Compensation Plan No.2, and subsequently and while so
bound, he secures a contract for public work he is required to pay into
the Industrial Accident Fund more than the premium on his payroll for
actual work done upon such public contract.
You are advised that where a contractor is engaged in the performance of contract work for a public corporation, the terms, conditions
and provisions of Compensation Plan No. 3 are exclusive, compulsory,
and obligatory, upon both the contractor and employees, (Sec. 3 e) and
it becomes immaterial whether the contractor has theretofore voluntarily
elected to be bound by Plan No.2, for by entering upon public work
he automatically becomes bound by the provisions of Plan No. 3 through
operation of law. In such case he is bound to contribute to the Industrial Accident Fund a sum equal to the percentages of his total annual
payroll, as provided by Sec. 40 (a).

