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OPINIONS OF THE ATTORNEY GENERAL

Children, of Indian Blood, Right to Attend School. Schools,
Right of Children of Indian Blood to Attend.
Indian Children, When Entitled to Attend Public School.
Children of citizens of the United States who are residents
and taxpayers of the district, and not wards of the government of the United States, have the right as a matter of
law to attend the public schools of their district.
April 30, 1915.
Hon. H. W. Bunston,
County Attorney,
Hardin, Montana.
Dear Sir:
I am in receipt of your letter of the 27th instant, submitting the
question:
"Can the children of parents, the father of whom is a
citizen, a qualified and registered voter, and the mother of
whom is a quarter, or half breed Indian, attend our public
schools as a matter of right, where the children are receiving
annuity money from the Federal government and they are holding allotments as Indians?"
It appears from further statements that the father is a white
man, a native born citizen of the United States, and a resident of the
district. The conclusion reached by you, that under this statement of
facts the children are entitled as a matter of right and law, to attend
the public schools, is affirmed. There does not appear to be room for
any other conclusion.
Yours very truly,
D. M. KELLY,
Attorney General.

Insurance Company, Overpayment by. Auditor, Authority to Make Settlement With Insurance Company.
Where an insurance company has made overpayments, it
is within the power of the auditor to allow the company
credit for such overpayment, provided the same does not
violate rules established by the department, or conflict with
examinations made by the State Examiner.
May 1, 1915.
Hon. William Keating,
State Auditor,
Helena, Montana.
Dear Sir:
I acknowledge receipt of your letter, addressed to you by C. M. McCoy, Secretary of the Montana Fire Insurance Company, relative to alleged over payments made by said Company. The law relating to this
question is found in Section 4017 et seq. of the Revised Codes, as
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amended by Chapter 14 of the Laws of 1909, Chapter 63 of the Laws
of 1915, and as added thereto by Chapter 148, Laws of 1911, relating to
State Fire Marshal. Under the provisions of said Section 4017, the
insurance company, in order to obtain a license, must pay the sum
named therein, the minimum of which is $125, and which authorizes
the company to write premiums to the amount of $5,000, or less, and if
the company writes more than the $5,000, it must pay an additional
sum equal to $20 for each $1,000 of such excess. The law in effect reo
quires the license to be issued, and the payment of the minimum amount
to be made by the company, but is silent as to when the amount for
the excess premium shall be paid. A discretion appears to be vested
in the insurance commissioner to establish rules and regulations which
shall be uniform, relating to matter with reference to which the law
gives no specific direction. The object to be accomplished is the collection from the insurance company of the amount named in the law.
Any rule or regulation, uniform and reasonable, which will accomplish
that object is a fulfillment of the law. After the payment of the
minimum fee and the issuance of the license, the subsequent payments
for excess premiums appear therefore, to be rather current business.
It appears from the statement contained in the letter of Mr. McCoy that
this company over paid for the year 1914, and that it now desires to
be recompensed for such over payment, either by returning to them the
amount so overpaid, or continuing it as a current item, and giving
them credit for the present year. The amount of business which the
company expects to do is rather an estimate prior to the time when
the business is actually done; hence, a company might deposit with
you, or rather pay in advance for the business it intends to do; but
at the .close of the year, it might be found that the amount so paid was
in excess of the amount required to be paid. In such a case the
amount paid to you would be held by you rather as a bailee, or as a
deposit made with you in advance to secure moneys which would belong to the sta~e in case of business so actually done by the insurance
·company.
I believe that from the fact that the law is not specifiC, your department is vested with authority to establish uniform rules and regulations which will give effect to the law, and those rules may provide
for making final settlement with the company at a specific time, so
that the books are closed at that time as to all past transactions. You
also have authority to provide for the final settlement and adjustment
of moneys paid by the insurance company at times to be determined
by you, so that in the present case, unless such a course would be contrary to your rules and established usage, you have the authority to
make the adjustment of the matter of any difference with the Montana
Fire Insurance Company by continuing their over payment, if such
exists, as a credit for the present year. To do this, however, the State
Examiner should be consulted, provided he has made examination of
your books without knowledge of the existence of this claim for over
payment, for if in the examination of your books, he charged your
{Jffice with this full amount, and you later gave the company the credit
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without advising the State Examiner, a discrepancy might appear to
exist between his report and your books.
In view of the fact that the law is not specific, and seems to have
vested in you the authority to adopt such business ruies as will enable
you to give effect to the law, I am not able to be any more specific than
as above stated.
I return herewith the letter of Mr. McCoy.
Yours very truly,
D. M. KELLY,
Attorney General:.

Indeterminate Sentence Law, Term Under. Term of Sentence, Where no Minimum is Prescribed.
The indeterminate sentence law does not change existing
laws respecting punishment for crime; its object being only
to provide for the parole of a convict after he has served a
part of his sentence. The term is the maximum time fixed
in the verdict or judgment.
May 3, 1913.
Hon. Frank Arnold,
County Attorney,
Livingston, Montana.
Dear Sir:
I am in receipt of your letter of the second instant, setting forth
that in a trial which you recently prosecuted against a defendant
charged with the crime of burglary, you prepared an instruction based
upon the indeterminate sentence law, recently passed by the legislature,
the purport of which was that if the jury found the defendant guilty
of burglary in the second degree, his sentence should not exceed five
years and be not less than six months. The law prescribing the pun·
ishment for burglary in the second degree, fixes the penalty at not to
exceed five years, but names no minimum. You state the court reo
fused to give the proferred instruction, and that you desire my opinion
as to the proper interpretation to be placed upon the indeterminate
sentence law where no minimum penalty is prescribed by law for a
designated crime which fixes a maximum.
In my judgment the indeterminate sentence law does not undertake to change the existing laws relating to punishment for crime, its
object being only to provide for the parole of a convict after he has
served a part of his sentence. The term of his imprisonment is the
maximum time fixed in the verdict or judgment. The minimum time
has nothing whatever to do with his term of imprisonment, for even
after the minimum time is served, it is wholly optional with the
Governor and State Board of Prison Commissioners whether he be paroled.
In my opinion your offered instruction was properly refused. The
true construction to be placed upon this law, is, in my opinion, that in
cases where no minimum punishment is fixed by law, it is proper for

