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"Whatever is done by you that you could not do if out of 
office, has an official color and significance that brings it 
within the compass of the language of the statute." 
In other words, if in the discharge of the duty, it is necessary 

for the clerk to call into requisition any of the powers or authority 
possessed by him as a clerk of the court, then he must account for the 
fees, but the duties performed by the clerk in such matters might as 
well be performed by any individual not holding any office whatso· 
ever. The authority conferred upon the clerk by the Act of Congress 
could just as well be conferred upon a private individual, as indeed is 
the case, for a United States Commissioner has the same authority, al· 
though he holds no state or county office whatsoever. The clerk'in the 
discharge of these duties, acts wholly upon his own initiative as an 
individual. He is not required to preserve any record in his office as 
clerk, neither is he required to make any report to any state officer, 
board or department, but simply takes the proof, forwards them as taken 
to the United States Lan.d Department. This case is very disting­
uishable from that of naturalization proceedings, for strictly speaking, 
the clerk has no authority to naturalize anyone. The naturalization is 
done by the court, and the clerk is the clerk of the court during 
naturalization proceedings, the same as he is during any other pro­
ceedings had by the court. He is required to keep a record of such 
proceedings in his office as clerk of the court. Hence, in all such 
matters, he is acting strictly within his power and duty, and calling into 
requisition the authority vested in him as clerk of the court, and could 
be compelled by an order of the court to discharge these duties. 

While I am aware that there is some difference of opinion on this 
question, I am not prepared to say at this time that the former holding 
of this department should be reversed. 

Yours very truly, 
D. M. KELLY, 

Attorney General. 

State Grain Inspector, Fund Liable for expenses and salaries 
of. 

The expenses of the State Grain Inspection Department are 
to be paid from the Grain Inspection Fund created by Senate 
Bill No. 89 of the Fourteenth L..egislative Assembly, so far as 
the same are sufficient. 

Hon. William Keating. 
State Auditor, 

Helena, Montana. 
Dear Sir: 

April 14, 1915. 

I have your communication under date the 12th instant, calling 
my attention to the fact that the general appropriation bill passed by 
the recent legislature, appropriated for the salary of chief grain inspec­
tor, the sum of $3,000 per year; the salary of chief clerk of this 
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department, $1,500 per year; the salary of the inspector, $1,500 per 
year, and for fees and traveling expense, $2,500 per year, and that the 
same legislature by Senate Bill No. 89, being an Act relating to the 
department of grain inspection, created a fund to be known as the 
"Grain Inspection Fund." You now ask whether the salaries and ex­
penses of this department must be charged to this fund instead of the 
appropriations made by House Bill No. 312. So much of Senate Bill 
No. 89 as is important here is as follows: 

"Section 42. A fund is hereby established, to be known as 
the Grain Inspection Fund, which fund shall be credited by the 
State Treasurer with all moneys deposited by the State Grain 
Inspection Department, as in this Act provided, and all salaries 
and expense of the department, authorized by law, shall be paid 
out of and charged to the said Grain Inspection fund. The 
State Treasurer is hereby authorized to transfer· to the Grain 
Inspection Fund any funds in the state treasury available for 
the use of the department at the time this Act may become ef­
fective. If, in the opinion of the Governor, the Grain In­
spection fund is larger than is necessary to properly conduct 
the work of the department, the fees or charges shall be reduced. 
at the time and in the manner provided for in this Act. 

In like manner the fees or charges may be increased, within 
the limit named in this Act, if deemed adyisable by the Gover' 
nor for the proper enforcement of this Act." 
It seems quite apparent from a reading of this Section of the 

law, that the . legislature Intended that the expenses of the State Grain 
Inspection Department should be taken care of by the industry which 
it serves. The contribution of this fund arises through the various 
fees and charges which the Grain Inspection Department is authorized 
to make and charge. The legislature even went so far as to put in a 
provision that these fees might be lowered or raised, so that the in­
come of the fund would be commensurate with the needs of the de­
partment. These fees when collected must be paid into the treasury 
and kept there. Neither the State Grain Inspection Department, or 
the State Treasurer could do anything else than place them in the fund 
indicated. To hold that these fees must be collected and paid in, but 
that they must not be used to pay the expense of the department, be­
cause the iegislature made an appropriation in the general appropria­
tion bill to cover the expenses of the department would make a rather 
anomalous condition. The fund would accumulate without serving any 
purpose whatsoever. It is hardly to be presumed that the legislature in­
tended any result of this kind, but on the other hand, that the appro­
priation in the general appropriation bill for the support of this de­
partment was an inadvertence. 

I am, therefore, of the opinion that the salaries and expenses of 
the State Grain Inspection Department should be paid out of the fund 
created by the legislature for this purpose. 

Yours very truly, 
D. M. KELLY, 

Attorney GilneraI;; 




