
OPINIONS OF THE ATTORNEY GENERAL 121 

hibited from investing more than fifty per cent of the paid up capital 
and surplus in such real estate, but there is not any provision in the 
law requiring banks that have theretofore made such investment to de­
crease their real estate holdings, and although banks incorporated either 
before or subsequent to the last Act must now comply with this pro­
vision of the last Bank Act, yet banks which theretofore invested more 
than fifty per cent of their capital stock in real estate are not required 
to diminish their holdings. 

This new banking act we are inclined to construe rather as a con­
tinuation of existing law than as a wholly new enactment. 

Sec. 5, Revised Codes. 

II. 
Under a very strict construction of the language employed in Sec. 

21 of the last Banking Act, it might perhaps be required that the capi­
tal stock be actually paid in in cash before any investment could be 
made in real estate, as nominated in subdivision 1 of that section, but 
the payment of the capital stock and the purchase of the real estate 
might be at the same moment of time and it would satisfy the provision 
of that law if the seller of the real estate, who was also a purchaser of 
shares of stock, would pay the money for shares of stock and immedi­
ately withdraw the same and substitute a deed to the property. The 
law, as a rule, does not require useless things to be done. When, there­
fore, from reports made to you, it appears that the shares of stock are 
fully paid and the deed shows that the consideration for the real estate 
has been paid there is not any obligation resting upon you, if satisfied 
t~at the transaction was legitimate, to go beyond these records to 
ascertain whether, in fact, the money was actually deposited and then 
immediately withdrawn. 

Yours very truly, 
D. M. KELLY, 

Attorney General. 

Saloons, Restaurants in. Restaurants, in Saloons. Closing 
Hours, of Restaurants in Saloons. Place of Business, De­
fined. 

Under the closing laws now in force, every room or place 
where intoxicating liquors' are dispensed must be closed dur­
ing the hours prescribed by law, irrespective of the fact 
that such rooms or places are used for restaurant or other 
purposes. 

Hon. Frank Hunter, 
County Attorney, 

Miles City, Montana. 
Dear Sir: 

April 10, 1915. 

I am in receipt of your letter of the 3rd inst., setting forth that 
several of the saloons in Miles City have a restaurant in connection 
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with the saloon business, and one saloon exists as a part of the lobby 
of a hotel, and you desire my opinion as to whether or not the doors 
of these places may be left open to permit people to pass to and from 
the restaurants. 

Senate Bills, No's. 62 and 63, Laws of 1915, regulate the hours 
during which saloons shall remain closed. The word "saloon" appears 
in the title of both bills, but is not used in the body of either Act. 
"Place of business" is the phrase used. These laws are analogous to 
the Nevada Statute. In Ex Parte Livingston, 21 Pac. 322, the Supreme 
Court of Nevada treats the phrase "place of business" as synonomyous 
to "saloon," and it is in this sense the phrase must be regarded under 
our laws. In the Nevada case, the court said: 

"The truth is that the character of the place to be closed 
is to be determined by the kind of business transacted therein. 
In this respect we are of the opinion that the Act is not and. 
was not intended to be any broader than the title." 
The language of the law is, therefore, that "saloons" shall be 

closed during the prescribed periods. The word "saloon" has been 
defined as follows: 

"A large public room or parlor; publicly a public room for 
specific uses, especially a bar-room, or grog shop; as a drink­
ing saloon." 

Webster. 
"The popular idea associated with the word 'saloon' is 

that it is a room rather than a building with several rooms." 
Malkan v. Chicago, 2 L. R. A. (n. s.) 488, 217 Ills. 471; 75 N .. E. 
548. 
"A liquor license is not a contract granting the licensee 

rights he is entitled to enjoy wherever he pleases, but it is a per­
mit only which must be strictly construed, and the one who 
holds it acquires only the privileges which a strict interpreta­
tion of the statute authorizing the issuance of the license will 
afford." 

Note to Malkan v. Chicago, Supra. 
See also City of Clinton v. Gruesendorf, 80 la. 117. 

That the legislature intended that the entire room or place where 
intoxicating liquor is dispensed should be and remain closed during the 
prohibited hours is manifested by the following language of Section 1 
of Senate bill No. 63 (Sunday Closing Law): 

"and during the hours when said places are closed the curtains 
and screens of the doors and windows shall be open and no-
tice shall be placed upon the front door that such place is closed." 
It is now generally, if not universally regarded that traffic in in-

toxicating liquors is inherently unlawful and may be carried on only 
under such regulations and restrictions as the legislature may see fit to 
impose and prescribe. 

In re O'Brien, 29 Mont. 530. 
State v. Baker, 92 Pac. (Ore.) 1076. 

In the latter case the Oregon Supreme Court used the following 
language: 
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"The right to engage in the sale of intoxicating liquors is 
not one of the privileges guaranteed to the citizen by the state 
or federal constitution. It is a business attended with danger 
to the morals of the community, and may, therefore, be entirely 
prohibited or permitted by the state under such conditions or 
limitations as in the judgment of the law making power will 
limit or minimize the evils arising therefrom." 
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Where men mingle lawful business with that which it is forbid­
den to carryon during prescribed times, both must close, for if,- under 
the guise of carrying on a lawful business in a room or place where it 
is forbidden to do that which is declared to be unlawful one may be 
permitted to keep such place open, endless mischief would ensue. 

It is, therefore, my opinion that every room or place where intoxi­
cating liquors are dispensed must be closed during the hours prescribed 
by law, irrespective of the fact that such rooms or places are also 
used for restaurant or other purposes. 

Yours very truly, 
D. M. KELLY, 

,Attorney General. 

School District Bonds, Writing of. Bonds of School Dis­
trict, How Prepared. 

It is not necessary to the validity of a school district bond 
that the same be printed or lithographed, but the same may 
be typewritten or written with a pen. 

Hon. H. S. Magraw, 
Supt. of Banks, 

Helena, Montana. 
Dear Sir: 

April 12, 1915. 

I am in receipt of your letter submitting the question: 
"Is it necessary that bonds issued by school districts be 

printed or lithographed?" 
Section 2023, Chapter 76, Laws of 1913, provide in substance that 

school trustees shall cause to be printed or lithographed at the lowest 
rates suitable bonds when the same shall become necessary. 

This section is permissive not mandatory. When it becomes neces­
sary to prepare in numbers, bonds or coupons, the district is merely 
given permission to have the same printed or lithographed in lieu of 
writing them out, but it would be going too far to say that a bond 
written out in longhand or typewritten when properly executed, would 
not be a binding obligation against the district. In fact it has been 
held that in some cases at least typewriting is included within the 
word "printing." 

State ex reI v. Oakland (Kan.) 77 Pac. 694. 
You are, therefore, advised that a bond is not invalid because the 

same is written in longhand or with the typewriter. A bond it Is 
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