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Lawson v. Gibson et al. 18 Neb. 137.
Union Pac. Ry. Co. v. Montgomery, 68 N. W. 619.
29 Cyc. 1121.
The provisions of Sec. 454, R. C., seem to leave it optional to a
large extent with the boaru of county eommissioners as to what notice
shall be given, hence, when the board has determined upon a certain
time and manner of giving notice, that order must be followed.. There
is no question raised' here as to the absence of proof that the notices
of election were posted as required by Sec. 506, R. C., as that is a
matter which should be determined by the board of county com:nissioners when it passes upon the election returns as to special
proposition submitted. Nor is there any consideration here given
of the provisions of Sec. 531· or the effect of the reference made in
that section to the repealed Sec. 1318.
That question may be
found discusE8d in Second Lewis's Southerland Statutory Construction,
Sec. 257, and in Shull v. Barton, 79 N. W. 732.
Very truly yours,
D. M. KELLY,
Attorney General.

Incorporation of Town, Validity of Election for. Election,
Validity of for Incorporation of Town.
Although Sec. 33, Chapter II3, Laws of 19II, is unconstitutional, the result of the election cannot now be challenged
unless the party challenging can show that a different result
would ha~e been reached but for the fact that qualified electors
were prevented f;om voting.
February 24th, 1913.
Hon. Vard Smith,
County Attorney,
Livingston, Montana.
Dear Sir:
I beg to acknowledge receipt of your communication und'er date
of the 20th inst., wherein you submit the following question:
"Is an election for the incorporation of an unincorporated
town voiri for the reason that some electors were not permitted to vot') thereat on account of not being allowed to
register tilerefor, where it does not appear that such failure
to permit registration was caused by any bad faith on the
part of the officers conducting the election and where it does
not appear that the result o·f the election would have been
otberwise had such persons been permitted to vote tbereat,
provided that such election is held in other respects in accordance with the law?"
There are many authorities supporting the view that sucb an
lrreglilarity does not render tbe election void unless it can be sbown
that a different result would have been reached were it not for the
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irregularity complained of. Some of these authorities you refer to
in your lptter. I desire, however, to call your attention particularly
to the case o~ Potter v. Furnish et aI. decided by the Supreme Court
of Montana on December 2nd, last, wherein this same question was
befcre the supreme court of this state, and the court in disposing
of it saiq:
"It is a rule of well nigh' uniform recognition that, after
an electiou has been held, a party will not be permitted to
challenge it unless he can show that a different result would
have been reached but for the conditions of' which he
complains."
128 Pac. 542.
You are therefore advised that although in my OpInIOn Sec. 33
of Chap. 113 of the Laws of 1911, is unconstitutional, and should
have been disregarded by the county clerk in making up his official
register and check list, nevertheless the result of the election cannot
now be challenged unless the party challenging it can show that a
different result would have been reached but for the fact that qualified
electors were thereby prevented from voting.
Very truly yours,
D. M. KELLY,
Attorney General.

Board of County Commissioners, Authority of to Refund
Taxes. Erroneously Collected on Certain Mortgages. Mortgages, Authority of Board of County Commissioners to Order
a Refund of Taxes Erroneously Collected on Certain Mortgages. Taxes Erroneously Collected, Autherity of Board of
County Commissioners to Refund.
The board of county commissioners is vested with authority
to make corrections of any errors in the assessment and collection of taxes, but in the exercise of this authority, the board, in
its discretion, may refuse to order a refund unless the evidence
is positive, direct, and certain, that a satisfaction of the
mortgage has been actually filed for record in the office of the
county recorder prior to the time the order for refund is made.
February 26th, 1913.
Hon. Joseph A. Edge,
Chairman Hoard of County Commissioners,
Kalispell, Montana.
Dear Sir:
I am in receipt of your letter of the 17th inst., submitting the
question:
"As to the authority of the board of county commissioners
to refund' taxes collected on mortgages of record when satisfactory proof is .. shown that the mortgages were satisfied prior
to the first Monday of March."

