
OPINIONS OF THE ATTORNEY GENERAL 

"-Under Sec. 2509, Rev. Codes of 1907 of :\lontana, I 
canno~ find whether or not a mortgage on realty can be as­
sessed to the mortgagee before it has been recorded. The same 
quest:on applies to chattel mor:gages. 

"In this county we have several mortgages, both real and 
chattel, which have not been ncorded, but have been given 
in some instances over a year ago. I can find no law applying 
in which we can assess these. And if so assessed, to whom? 

"In other instanc"s we find mortgages given and 'let run 
. for several mon';hs before recorded. Our point is to determine 

just who to assess these mortgages to." 
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In reply will say that in the early case of Gallat"n County v 

Beatty, 3 Mon~. 173, the doctrine is laid down that a mortgage is a 
mere chattel like any other personal proper~y, and is subject to tax­
ation in the county ,where it is found .. The record of a mortgage is 
nat the mortgage itself or any more than any other copy would be. The 
doctrine here announced has ,been amplified and followed in ~he later 
cases of Holland v. County Commissioners, 15 Mont. 460, Swayne v. Mc­
Mullen, 30 Mont. 433, and Mueller v. Renks, 31 Mont. 100. Thus a mor':­
gage is noth"<ng more than a collateral security depending upon out­
-side obligations to secure whioh it is given and has domici!e at the 
situs of the owner thereof" It becomes immaterial whe~her or not a 
record of t·he mortgage has been made. It rapresents a species of prop­
erty which is made the subject of taxation and should be taxed as sol­
vent credits, as outlined in the sixth subdivision of Sec. 2501 of the 
Revised Codes of 1907, pursuan~ to the lJIlandatecontained in Sec. 
2501, Idem. 

Yours very truly, 
D. M. KELLY, 

Attorney General. 

State Lands, Leases of. Leases of State Lands. Manner 
of. 

There is no provision in the law requiring open bidding 
upon the leasing of state lands, Sl1C'h matters being }eft to the 
discretion of the court. 

Hon. Sydney Miller, 
Register of S~te Lands, 

Helena, :\'[ontana. 
:qear Sir: 

August 19, 1914. 

I am in receipt of your communication under the present date, in 
which you request my opinion as to your powars and duties under the 
following state of facts: 

.. 'A' submitted bid for the lease ,pursuant ';0 notice within 
the time allowed. 'If submits bid for the lease requesting 
that if his bid is less than 'A's' that he be allowed to submit 
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another bid which would be in excess of 'A's' bid and that such 
procedure be continued un~i1 one or the other refuses to raise 
the other·s bid. 'B' requests that if the lease cannot be grant­
ed according to the mann9r above that the ,bids be rejected and 
the lease be a;warded to the 'h'!ghest open bidder at some da~e 
to be fixed at the office of the Register. 

"Plaase advise me what Imy legal duty is in the matter; 
that is, am I bound to issue the lease to ~he highest bidder, 
pursuant to our regular rules and customs and also pursuant to 
the notice given. If I am not bound under our regular rules 
and customs, please advise me 'in what other mann"r I may 
proceed to lease the land?" 
The legislature in enacting Chap'. 147, Session Laws of 1909, seems: 

to have left the rul9s and procedure for the leasing of lands largely to 
the discretion of the board. And the only l'mitations placed up'On the 
board's manner of 'making leases is tha: of time and price. No pro­
vision is made in the law for the manner of calling for bids upon the 
land or making application to leas 3. I assume that the Board of Land 
Commissioners has adopted a certain rule or prac':ice as to how these 
things shall be done, and I must assume also that the parties 'In ~'his 

case acted in accordance with and in conformity to the rules of prac­
tice of the land offic 3. 

Unless there is some other rule" which provides that lands shall ba 
leased upon open bidding when a request that that method be 
adopted is made, I am of opinion tha: it is your duty to make the lease 
in accordance with the rules of th'l board relating to such ;natters in 
existence at ':he time <the notices were sent out, and under which the 
parties made the:r bids. 

Yours very tru'y, 

Schools, Resignation of Teachers. 

tion of. 

D. M. KELLY, 
Attorney Ge!leral. 

Teachers, Resigna-

A requ<?st from a Board of Trustees that a teacher resign 
is not a sufficient notice to the teacher that his sen-ices are 
not required for the ensuing year. under the terms of Chap­
ter 76, Session Laws of 1913. 

Hon. D. M. Durfee, 
County Attorn':lY, 

Philipsburg, :\lontana. 
Dear Sir: 

Augus '; 21. 1914. 

I am in receipt o~ your communication under date of the 12th 
inst., in which you request my opinion on behalf of School District 
No. 11 of Granite county, upon ':he following question: 

cu1046
Text Box




