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has declined to sell you any sugar in any quantity at any price or at
all, and you inquire as to whether such conduct upon the part of the
sugar 'company is a viola~ion of an act of the 13th Legislative Assembly, entitled:
"An Act to .prohibit unfair competition and discrimination,
and proyiding a penalty for the ilnfraction of the provisions thereof."
In my opinion these facts do not constitute unfair discrimination
under the ,law referred to, for there is nothing to indicate tha sugar
company is
"intentionally, for the 'purpose of destroying the compe~it'\)n 00'
any regularly established dealer in such ,commodity or to prevent th3 competition of any person, firm or corporation who
''II good faith intends and attempts to become such dealer,
shall. discriminate between different sections, cOIIlJ!llunities or
parts of this state, by selling such ,commodi':.y at a lower rate
or price in one section, city or community:, or any portion thereof, than such person, fir.m or cO!1poration, foreign or domestic,
charges for such commodity in another section, community or
ci~y, after equalizing the distance from the point of produc':.ion, manufacture of distribution and freight rates therefrom.'"
In my judg;ment, this company has the right to dispose of i:s
entire ontput to a single jobber, or to distribute its output to a number
of jobbers of its own choice, so long as it does not discrim~nate between them, contrary to the provisions of the act; and the fact that
you are required to 'purchase your supply of sugar from a middleman
cannot be urged ;by you as an act of unfair discrimination upon the
part of the sugar company.
Yours very truly,
D. M. KELLY,
Attorney General.

Inheritance Tax, Estates SUbject to. Mortgages, Situs of
for Taxation.
The inheritance tax law imposes a condition upon the right
or privilege of taking property by will or by the intestate
laws; until the tax is paid, the rights of the heiT, devise or
legatee are inchoate. Non-residents are subject to the tax.
:\Iortgages have situs at dom.icile of decedent.
April 15, 1914.
Han. G. N. Houtz,
State Tax 'Commissioner,
Helena, Montana.
Dear Sir:
Recently you handed me a communication from Hon. Thomas F.
Conley, Clerk of the Fourth Judicial District Court of Missoula
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County. From the tenor of ~his letter, I gather that you have been
in correspondence with :.\11'. Conley, relative to the collection of an inheritance tax from the estate of Sarah A. Bak9r, deceased, and that
there is some question as to whether a tax can be collected from ':his
es~ate because the property to be distribut')d consists entirely of mortgages on real property in the state of Nebraska, and tha ~ one of the,
heirs is a resident of this state, and the other is a ns·ld.ent of New
York.
This office heretofore has held that mortgages on real property
are not an interes; in real esta~e, but an personal property within
the meaning of the inheritance tax law (Opinions Attorney General,
1908-10, Vol. 3, p. 117). In the opinion referred to -the follolVingcases
are cited: Gal~atin Co. vs. Beattie, 3 :\lont., 173; Holland \'S. Co.
Commissioners, 15 Mont. 460; Swain vs. :\lac:.\lullen, 30 :Vlont. 43~; :\luelIeI' vs. Renks, 31 Mont. 100, an examina ~ion of which will disclose that
it is now the settled law of this state that mortgages are nothing more
than collateral securities, depending upon outside obligations to secure
which they 'are given. Hence, they have no situs independen'; of the
domicile of the owner.
In th, instant case, Sarah A. Baker in her lifetime was a resident
of Missoula coun:y, and upon her decease her estate was there probated.
Under such circumstances it can make no difference that the real
estate pledg.3d to secure the payment of the moragage debts, is 10-cated in a foreign state, for, under the decisions, 'the real estate is only
collateral While the mortgages are personal prop3rty with their s:ltus
fixed at Missoula county, the domicile of the owner a~ the time of her
death.
It is set forih that one of the heirs is a resident of this state,
and the other heir is a resident of New York, and the inquiry is propounded as to whether t'his fact has bearing tLpon the collect"on of the
tax. In my opinion, it has not, for the inheritance tax: law imposes
a condition upon the right or privilege of taking property by will or by
the intestate laws of this s·ta:e. A certain amoun~ of percentage of
the property of the decadent's estate in the hands of the executor
or administrator must be deducted and pa:jd in ~o the coun:y treasury
as a condition precendent to the right of the heir, devise.3 or legatee
to participate in the distribution of the es:ate; un~il the required tax
or penwlty is paid, 1he rights of the 'h .3ir or devisee or legatee are
inchoate. Hen-ce, ')1; can make no difference that a part or all of the
es~ate will be finally dis:ributed to non-residents.
You are, therefore,
advised that the estate of decedent, Sarah A. Baker, is subject to the
payment of the inheritance tax, provided for by Section 7724, Rev'seJ
Codes of 1907.
Yours very truly,
D. M. KELLY,
Attorney General.

