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1390, desire the road to be a greater or less width than sixty feet,
t hey should so state in their petition for the opening and laying out
of snch road.
Yours very truly,
D. ;\1. KELLY,
Attorney General.

Corporati.ons, Increase of Capital Stock by. Capital Stock,
of Ccrpcrations, Increase of. Increase, of Capital Stock of
Corporaticns. Notice, of Meeting to Increase Capital Stock.
A bank urganized under the laws of this state may increase
its capital stock without the thirty days notice required by
law, if the unal11l11OUS consent of all the stockholders is had
therefor in writing.
::\iarch 27th, 1914.
Hon. H. S. :\IIagraw,
State Examiner,
Helena, :\IIontana.
Dear Sir:
I am in receipt o:f an oral request from your office, asking me
to pass upon the question raised" in a letter from Julius C. Peters,
the question being:
"As to whether it is legal for a corporation organized
under the laws of this state to increase its capital stock withcut giving the notice required under the provisions of the laws
of ':his statn. when all of the stockholders give their consent in
'W1'ring "nd waive notice of such act:on at a meeting called for
the purpose?"
In an opinion to H. H. Pigott, state examiner, under date of
.Tune 25th, 1909, found in Vol. 3, Opinions of Attorney General, p. 145,
it was held that banks were entitled to a certificate of increase of
capital stock upon complying with Secs. 3918 or' 4005 of the Revised
Codcs of )'Iontana. It aoe.,> not appear in that opinion whether or
'lot that was a case exactly li1{e the present. The present case
h::~, 110\\,(>ve1', heen h~fore variolls court'> for decision, and exam~na
tion of these cases shcws that the courts are no.: agreed ~s to
the power of a corporation to increase :ts capital stock without
strictly complying with all of the constitutional statutory provisions.
Cases holding that the provisions for notice contained in the constitution and statutes are primarily for the benefit of the stockholders
and creditors of corporations, and that therefore an increase of stock
made with the unanimous consent of the stockholders is valid are:
Nelson v. Hubbard, 96 Alabama, 238.
11 S. 428.
Riesterer v. Horton Land, etc., Co., 160 ;\10. 141.
Campbell v. i\rgpntine ·:'tUning Co. (;\Iont.), 51 Fed. 1.
61 S. W. !.{S
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S ta te v. Cook, 17 :\10. 189.
I
77 S. W. 559.
The Supre:r.e Court of California, in the case of Xavahn ;\lining
Co. v. Cory, 147 Cal. 581, 82 Pac. 247, held that the provisio:1s of
the constitution being mandatory and prohibitory with a constlt:1tional
provision similar to our own, Art. 15, Sec. 10, Constitution of Mon·
tana, strictly limited the increase of capital stock to cases where
the thirty days notice was given as provided by law.
The' question resolves itself, I Lhink into deciding the purpose
of the constitutional provision and the persons sought to be protecteJ
thereby. In this regard the language of Art. XV, Sec. 10, Constitu·
tion of Montana, is significant:
"No corporation shall issue stocks or bonds except for
labor done, services performed or money and property actually
received, and all fictitious increase of stock or indeiJtedLe.3s
shall be void. The stock of corporations shall not be increasLd
except in pursuance of general law, nor without the conse:1t
of the persons holding a majority of the stock, first obtained
at a meeting held after at least thirty days notice, given in
llur.:mance of law."
The purposes of this provision seems to be the protection oi the
stockholder and to insure notice to him of an increase in the capital
stock. It is a well recognized principle oj' law that a person for
whose protection notice is required may waive such noEce if he
sees fit, and I am of the opinion that chat principle applies tn the
provisions in hand. The cases upholding this view of the law appeal
to me as being well reasoned and based up3n Sewnder grouclds thall
those holding the opposite view. You are, therefore, advise:i taat a
bank, orgc:.nized under the laws of tll,s .,t,,,,e, mc:.y lllcreasc ,t8 C.li"Cdl
stock, provide(l the unanimou.3 conse.lt L1er~to and waiver 01 nn,i .. e
in writing is obtained of all the st:JC;-:',"OH.l~IS previous to the .. U.jd;!,
of suc~ a resolution by the directors 0; tcl2 iclstitnLon.
Yours very tru,y,
D. )1. KELLY,
Attor..lccy Gene ....

School Houses, Lecation of. LC:::2:~i;:;n of School I-~cu~~~ on
Public Dorr,ain. School 'i'rustze3, _';cwer oi.
A board of s:::JOd trustees canno, e. e.:t a s':;1001 hm.s,' ,1 1,r;:1
land to which the district has no Ltle. There is HU pi,,\',,;iull
macle in the feclcral law under which a boud of. 5;:hoo1 lr,IO;,(,;;';
may get title to a portion of thc tJu,Jl!c domain fur 1.,( ,;tUpose of erecting a school house thcl Cl.ll.
;\larch 28th, :::
Hon. C. A. Linn,
County Attorney,
White Sulphur Springs, :\Ionta:1,
Dear Sir:
I am in receipt of your re: en
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