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Your inquiry asks the queRtion as to whether that proYision
tile act applies only to coutracts in efi'ect at the time the law ,,:as
enacted, or would it be con,trlled ad re"training the commis:;ion from
in any way interfering with a contrart existin~ at a later date,
which \Va" to all intents and purposes the renewal of a former contraet?
r a'11 Df the opinion that tile IU::lg-ua!:\"(' above quoted is only applicable to contracts which were u('tually in existence at the time'
of the vassage and approval of t!le act, and that it could not be
applied to contracts coming into existence after that act became a
law, even tllOugh they were in a sense a renewal of the former contract. Though the later contract may be in the exact terms of the
former, it is nevertheless a new ('on tract in contemplation of the
law, and must be viewed in the light of the law as it exists at the
time it is entered into.
Yours very truly,
D. :\1. KELLY,
Attorney General.

Municipal Corporaticns, Water Rates. Public Service Commission, Authcrity of Over Municipal Water vVorks. Ordinances, Validity of.
The legislature ~11'ay impose the sa,riTe restriction upon the
manne,r of carrying on the business o:f a lllt111icipal 'water
works or the rates charged for the services rendered, a·s fully
as it may in the -case of purely private corporations ,engaged
in rpubli,c services. An ord,inance pa'ssed and adopted without
thecOIKtUrence of the ·commission as' provided :by Chalpter 52
of the Session La,ws 'Of t,he Thirteenth Legislative Asse'tnbly
is yoid.
February 9th, 1914.
Honorable Railroad and Public Service Commission,
Helena, :\iontana.
Gentlemen:
I am in receipt of your communication under date of the 31st
ultimo, together with the enclosure, in which you ask for my opinion
upon the validity of a city ordinance providing for a discount of
25 per cent on all monthly and quarterly bills for water, passed
without any concurrence of or consultation with your commission.
I am of the opinion that such an ordinance is not valid, in view of
the provisions of Sees. 11 and 12 of Chap. 52 of the Session Laws
of 1913.
A distinction is made in law between those functions of a muniCipal corporation which are purely governmental in their nature,
such as the conirol of city streets, police power, etc., and those
that take more of the nature of private enterprise, to which latter
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class belong municipal water systems or gas and lighting systems.
The power the legislature has over the municipality is different in
regard to each of these functions. Over such matters that come
under the head of purely government functions, the power of the
legislative is inherent, plenary and exclusive, subject to certain constitutional limitations. But it is held that as to matters which are
not essentially governmental in character, but more in the nature of
private enterprise, a municipal corporation stands in the same position as any other corporation engaged in similar enterprises.
"When engaged in an enterprise of a private nature, a
municipal corporation is subject to all of the liabilities and
restrictions and is entitled' to all of the immunities that belong
to ordinary corporations."
Higginson v. Slattery, 99 N. E. 524.
"The business of furnishing the inhabitants of a city with
water * * * is undoubtedly a business which is public in its
nature and belongs to that class of occupations or enterprises
upon which a public interest is impressed. The business
carried on by common carriers, telegraph companies and gas
companies, are examples of the same class."
Wagner v. Rock Island, 136 Ill. 129.
21 L. R. A. 519.
The result of these theories then is that the legislature may not
destroy the property or authorize its agents to take from the municipal
oorporation, without due process of law, any property used in this.
private sort of enterprise, any more than it could do so with a
strictly private corporation. The legislature may, however, impose
the same restrictions upon the manner oj' carrying on the business
of this private enterprise or the rates charged for the services rendered, just as fully in the case of a municipal as it could in the case
of a purely private corporation engaged' in public service. By the
terms of Chap. 52, Session Laws of the Thirteenth Legislative Assembly, municipal corporations are intended to be included among
those over which your commission should have control. This is
shown by Sec. 3 of the act. Subdiv. C of Sec. 11 of the act prohibits
the making of any changes in the schedule of rates charged for the
various public services without twenty days previous notice to the
commission, and further,
"That no advance or reduction of said schedules shall be
made without a concurrence of the commission."
Sec. 12 of this law further makes it
"Unlawful for any public ultiity to charge, demand, collect or
receive a greater or less compensation for any services performed by it within the state, or for any services in connection therewith, than is specifiecl in such printed schedules. '" * *
It shall likewise be unlawful for any public utility to grant
any rebate, concession or special privilege to any consumer
or user, which, directly or indirectly, shall or may have the
effect of changing the rates, tolls, charges or payments."
1"or the foregoing reasons, I am of the opinion that the ordi-

OPIXIOXS OF THE ATTORXEY GEXERAL

441

nance submitted by you is invalid, and one w!lich is beyonli tile
power of a city council to pass, without the concurrence of the commis~ion, since the passage and approval of Chap. 52 of the Session
Laws of the Thirteenth Legislative Assembly.
Yours very truly,
D. :\1. KELLY,
Attorney General.

Cities and Towns, Elections. Petitions fer Elections on
Question of Commission Ferm of Gcvernment_ Commission
Form of Government, Petition for Election to Abolish.
The word "general e-lection," as used in Chapter 128 of the
Sc:ssion Laws of the Thirteenth Le;islative Assembly, means
trhe general municipal elect'ion held in April d each year.
February 9th, 1914.
Hon. Dan J. Heyfron,
County Attorney,
Missoula, Montana.
Dear Sir:
I am in receipt of your communication, under date of the 31st
ultimo, asking for my interpretation of the words "general election"
as used in Sec. 32 of Chap. 128 of the Laws of the Thirteenth Legislative Assembly of the State of Montana, the question being whether
the term means a general state election or an election provided for
cities by Chap. 57, Session Laws of the Twelfth Legislative Assembly.
It is to be noted, first, that the section of which Chap. 128 of the
Laws of the Thirteenth Legislative Assembly is an amendment, to-wit.,
Sec. 32 of Chap. 57 of the Laws of the Thirteenth Legislative Assembly,
used in connection with this subject the following language:
"Upon the petition of not less than 25 per cent of the
electors of such city registered for the last preced1ng general
city election, a special election shall be called," etc.
In other words the law as' originally enacted use,l the word
"general city election" instead of "general election." Nowhere doe.;
this act distinctly speCify as to what are to be considered "general
city elections" or "general elections." However, I think that Sec. 12
indicates to some extent at least what the legislature had in mind
upon this subject. The language referred to is as follows:
"Candidates to be voted fer at all general municipal elections, at which a mayor or councilmen are to be elected,
under the provisions of this act."
They use the term "general municipal election" as being that
election at which a mayor or councilmen are to be elected. Another
feature throwing light upon this subject is the nature of the election
to be held under the terms of the law in question. It is essentially
a city election allowed to a municipality to decide upon what form
of government it shall adopt, consequently such an election must

